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EFORE I proceed to ſay any 
thing in general of the following 
Work, it ſeems neceſſary to introduce to 
the ſtudent, an explanation of the prin- 


cipal terms which are uſed therein.— 


And of theſe in order, 


I. The derivation and de efinition of BAIL. 
II. The like of MAINPRIZE. 

III. Of 7he difference between them. 
IV. Of the meaning of PLEDGES. 

V. Of the like of SURETIES. 


I. And firſt — Of BA1L. 


THE beſt derivation of this word 
Bail, is given by Lord Chief Juſtice 
Coke, in his fourth Inſtitute.— Bail, 
ſays he, is from the French noun Bail, 
a guardian, keeper, or gaoler— It is de- 
rived by ſome, from Saller, French, to 


deliver; becauſe the priſoner is delivered 
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out of priſon; but it cannot be ſo de- 
rived; for the entry is, traditur in or 


per Ballium, and then the ſenſe (or 


nonſenſe) ſhould be, he is delivered into 
delivery. A derivation ſimilar to this we 
find in the Termes de Ley, where it is 
added that the perſon bailed is delivered, 
as it were, into the cuſtody of his bail, 
to be forthcoming at a certain day, and 
is therefore ſaid to be a ſurety of body 
for body for an appearance” And 
hence the word pledge ſeems naturally 
to ariſe, of a meaning very ſimilar to 
that of Bail ; but of this hereafter. 


Dalton and Bacon define Bail to be, 
an undertaking of a man's friends before 
certain perſons for that purpoſe autho- 
rized, that he ſhall appear at a certain 
day, and anſwer any legal charge to be 
exhibited againſt him; and this defini- 
tion is grounded on that of Bracton. 


It is to be remarked, that Bail is the 
means of giving liberty to a prifoner, 


and at the ſame time ſecuring the extent 


of the law to puniſh an offender ; or, to 
compel ſatis faction from a debtor to the 


party 


$ INTR ODUCTION. 
party injured: therefore, for that the 
the ſafety of the people ſhould be pre- 


ſerved againſt the lawleſs depredations 


bi, of atrocious offenders, which 1s of far 
greater conſequence to the well-being of 
3 a ſtate, than the private debts or loſſes 
” of individuals, a variation is made in 
all criminal caſes from thoſe of the 
common law, wherein Bail is univerſal- 
1 allowed, but in criminal caſes it is 
otherwiſe. See 4 Black. Com. 297. 
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But formerly Bail was a general fa- 
vour, granted to the ſubject in moſt 
+ caſes; till it was found that increaſing 
corruption growing more and more pre- 
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babitants from other countries, it be- 
1 came neceſſary to inſtitute ſome re- 
ſtrictions thereto; of which murder was 


9 the firſt and ſurely no one can com- 
plain of this as an unjuſt innovation 


” upon the generous liberality of our an- 


client law. 


RF In-aQions of debt, &c. the firſt pro- 
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[er. and keeping pace with a rapid 
| ſwell of population, and influx of in- 
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this was grounded on the principles of 
Magna Charta—that no perſon ſhall 
be arreſted or impriſoned, unleſs by 
* the judgment of his peers'—if de- 
fendant did not appear upon that ſum- 
mons, a Capras iſſued, and he was held 
to Bail thereon, The reaſon of Bail, 
is upon a ſuppoſition of law that the 
defendant flies the judgment of the 
law ; and this ſuppoſition ariſes from 


his not appearing at firſt; for if he. 


appeared to the ſummons, no Bail 
was required. And this is the reaſon 
why it is held to be againſt law, for any 
inferior court to iſſue a Capias for the 
firſt proceſs : for the liberty of a man is 


highly valued in the law, and no man 


ought to be abridged of it, without 
ſome default in himſelf. | 


But it may not be improper to add, in 
this place, that ſo earneſtly does the law 
of England regard the public weal, and 
ſo juſtly does it conſider the natu- 
ral equality of mankind, that wherever 
an injury be committed, there is no dit- 
ference ſuffered to exiſt between peers 
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INTRODUCTION. 
and commoners in relation to the rea- 
ſonableneſs and neceſſity of Bail. 


IT. Of MA1INPRIZE. 


VERY ſimilar to the nature of Bail, 
is that of Mainprize.—And it is thus de- 
defined by Vo; 


Mainprize, Manucaptio, ſignifies the 
taking a man into friendly cuſtody, who 
might otherwiſe be committed to priſon, 
on ſecurity given for his appearance at a 
time and place afſigned—and is ſuppoſed 
to go at large, without any fear of being 
taken by his manucaptors, to ſecure 
themſelves, as in caſes of Bail. 


He ſays further, that nanucaptors, 
are only ſureties, that in caſe the criminal 
does not appear, (though he was arreſted 


or in priſon) they are to forfeit their re- 
cognizance. 


Bacon confirms this definition in the 
following words, which he takes from 
the authorities there cited; Main prise 
is that the mainpernors are barely his 
ſureties, and cannot impriſon him them- 


ſelves 


Wood's Inſt, 


Ibid. 618. 
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ſelves to ſecure his appearance, as his 
bail may, who are looked upon as his 
gaolers, to whoſe cuſtody he is commit- 
9 


From hence it ſeems obvious, that 
Mainprize aroſe from the ſimple ho- 
neſty of ancient days—when honour 
ranged through all ranks of men un- 
tainted and fincere, and when mutual 
confidence rendred each man's word as 
binding as his oath or bond in later times: 
the inſinuation here is obvious, that Bail 
was afterwards eſtabliſhed through ne- 
ceſſity, and thus mainprize has fallen al- 
moſt into general diſuſe 


III. The difference between BAIL and 
MAINPRIZE. 


THIS may ſerve to explain both 
theſe terms {till further. 


The difference conſiſts in this that 
he that is mainprized is always ſaid to 
be at large, and to go at his own liber- 
ty out of ward, after he is put to 
mainprize, until the day of his appear- 
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ance, by reaſon of common ſummons 
or otherwiſe. But it is not ſo, where 
a man is put to Bail by ſaur or 7w9o men, 
by my Lord Chief Juſtice in Eyre 
of the foreſt until a certain day; for 
there he is always accounted by the law, 
to be in their ward and cuſtody for the 
time; and they may, if they will, hold 
him in ward or in priſon till that time, 
or otherwiſe at their will; ſo that he 
who is bailed, ſhall not be ſaid by the 
law to be at large, or at his own li- 


berty. 


Sir Edward Coke ſays further, that 
every Bail is a Mainprize (for thoſe that 
are Bail take the perſon into their hands 
and cultody) but every Mainprize is not 


Bail, becauſe no man is bailed but he 


that is arreſted or in priſon : for he that 
is not in cuſtody or priſon, cannot be de- 
livered out, as before it apneareth, But 
a man may be mainperacd, which ne- 
ver was in priſon ; and thereſore main- 
prize is more large than bail; See 17 E. 
3. Jo. 2. 17 Af. p. 1. 5 E. 3. 21. 
32 E. 3. Mainprize 23. 


As 


Xl 


4 Inſt. 179. 
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9 H. 4, 3. In an appeal of felony the plaintiff 


+, I + ſhall find mainprize, and yet he never 
26 Ed. 3, 12. was in priſon or under cuſtody, And 


H. 4, 43- X . 
| l * ſometimes theſe mainpernors are called 


cre 4+ wo pledges—and the mainpernors are to 
3. produce the principal de die in diem un- 


til judgment ſhall be had. 


And he afterwards adds, there is a 
manifeſt diverſity between de die in diem, 
and a Bail; for as to him that is main- 
prized de die in diem, no bill can be 
maintainable againit him ; otherwiſe 
it is againſt him that is by Bail, per cur- 

ſum curie. 


4 Inſt. 180. 


And to this may be ſubjoined, what 
Woods Int. is laid by Dr. Food. — That mainprize 
011. is of a more extenſive nature than Bail, 
for every Bail is a mainpernor, but every 
mainpernor is not a Bail. 


IV. Of Prrpons. 


PLEDGES and mainpernors are of 
one fignification, (ſaith the Mirror) not- 
withſtanding that they differ in names; 
but pledges, are theſe who baile other 

1 things 
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things than the body of men, as in reall 
actions and mixt; mainpernors are, in 
perſonal actions, only thoſe who baile 
the body of a man; ſafe pledges are 
thoſe who are ſufficient to anſwer the 
demand, or the value, and are true men, 
and freeholders to whom the plaintiff is, 
and in whoſe court the plea is brought. 


This is further explained by Sir Ed- 
ward Coke ; Plegii and Plegiatio, are de- 
rived of the French word Pleige, which 
ſignifieth one that undertaketh for ano- 
ther; a ſurety, Fidei- Juſſor. Now as 
every Bail is a mainprize, ſo every Bail 
and mainprize is ex vi ter mini, plegiatio 
which ſee in Glanville for the act of 
ſuretiſhip. But in legal underſtanding, 
it is taken firſt for the pledges which the 
demandant or the plaintiff finds, to pro- 
ſecute a civil action. And the reaſon 
of theſe were for the anſwering of the 
King of the amerciament, if the de- 
mandant or plaintiff be barred or non- 
ſuit, &c. ſo cautious were the founders 
of our law, that the King ſhould ever 
be anſwered of ſuch duties as belong to 


him: 


XIII 


4 Inſt 180. 


Glan. I. 10. 
c. 5. Stat. de 
Othc. Cor. 

4 E. 1. Plegii 
de proſ. 

F. N. B. 31. f. 
& 195. h. 

17 E. 3. 75. 
lib. 8. 61. 


& lib. 5 494. 
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Bract. lib. 4. him: And for pledges in replevin de 
. 25, . . retorno hab. See poſtea : and 2 H. 6. 1 5. 
4 u. a. C. 2. 


V. SURETY comprebendetb all the former; 


Regiſt. F. N. AND note, there is a ſecurity by the 
B. 85. 3 Inſt. | 

cap. gi. common law, and a ſurety by ſtatute. 
tives. 

By the common law, as in a writ 


de ſecuritate invenienda ne exeat regnum. 
And there is a ſurety of the peace, and 
of the good behaviour de bono geſtu. 


Mirror, c. 1. And it appears by the Mirror that 
3. ſureties were always taken in the King's 
courts before any action could be brought 

or judgment be receivable thereon. 


It is the peculiar privilege, reſulting 
from the Engliſh law, that the mind 
reaps in every ſtage of its progreſs 
a firm aſſurance and conviction, that 
every ordinance took its riſe in an 


ardent and laudable enthuſiaſm for the 


general good, and preſervation of the pub- 
lick freedom; and confirmed by the 
wiſeſt rules, the domeſtic as well as na- 
tional privileges of mankind in ſociety. 

e 5 The 
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The ſtudent is further aſſured, in the 

5 high ſatisfaction of being able to deduce 

W the municipal laws of his country from 

1 the firſt root of juſtice, the law of God or 
nature, and the natural doctrines of mu- 
; * tual equity. 


But that which ſtill more particularly 
gains his attention, and wins his devout 
© eſteem, is the zealous ſecurity of his per- 
© ſonal liberty, which every where ſtands 
foremoſt in the page of our voluminous 
> code, and is ever deeply impreſſed upon 
the mind by the regular tradition of the 
firſt great bulwark of the common and 
— ſtatute laws of the realm. 
> Theſe conſiderations firſt ſuggeſted to 
me the following Digeſt ; the utility of 
; | laying before the public, at a ſhort and 
| : methodical view, the CHIEF DOCTRINE 
$ Jof PERSONAL LIBERTY, ſeemed as a na- 
tural reſult from my reflections; and a 
*point of learning in which, not only the 
lawyer, but the ſubject at large, ſhould 
be well acquainted, 
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Warmed, as I felt myſelf, with a juſt 
zeal, for this ſacred baſis of the Engliſb 
law, I was bold to encourage that zeal, 
and to purſue my reſearches—I truſt my 
labours to the candid and diſcerning, and 
hope, at leaſt, that they may ſerve as an 
inducement or foundation for ſome more 
experienced and laborious architect, to 
raiſe a fabric more honourable to the 
legal profeſſion. 
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"C1. Of perſons claiming PRIVILEGE: 


1 | 
1. Of Attornies. 


2. Officers of the Court. 
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| ql Witneſſes and Parties. 
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2. Perſons not privileged, but not 


0 L 4. Of theſe who are privileged, 
\ 
|. held to BAL. 3 
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| 1. Of Minors. 


2. Of Heirs, Executors, al 
L_ Adminiſtrators, 
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C. v. o Batt to the Surnirr. | 
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I. 07 bis dry; in taking Barr. 
2. 0f th BarrBoup: 


C1. Statutes relating avs, 
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4 2. What is a good) 


. Bar L-Bond. 
3: What vacates 


C. VI. Of puTTING In BAIL ABOVE. 


#1. Before whom 70 be put in. 
2. Of perſonifying Bair, and put- 
g 4 ting in Ball in a wrong name. 
! . 3- Of the manner. 
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; 14. Of the time limited. 


C. VII. Of Exczrriox and JUSTIFICATION. 


I. Of Exception. 


2, Juſtification. 
. I. The 


, XXi 


A. NA L Y 81 S, or r 
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1. Of ruling Sheriff 
2. Of proceeding againſt bim. 


3. Of ASSIGNMENT | OF BAIL= 
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I. Proceedin g 1 thereon. 


2. Staying ſame and e 
as ſecurity. 


LT 3. Actions on civil recognixance. | 
C. VIII. How ras TE BAIL ARE LIABLE. 


C. IX. How THEY ARE DISCHARGED. 
(1. General cauſes of diſcharge. 


2. of, Surrenders. 


j 1. By the Principal. 
2. By the Bait, 
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3. Of ExonERETURs. 


c. x. 


5 FIRST PART. *in 
£9 X. _Of 1 the SCIRE FACIAS.., 0 oe 
: 1. Of ſuing out ſame, and 1 
thereon, 


2. 07 the pleadings bed. 


be pleaded, 


rus 


A 2 


3 1. What may 
2. What may not 


1255 O ExzcuTion op this judgment. 


c. XI. of Ba in Enzon, 


4% 


1 * ebftrvattons thereon. 


2. In what caſes Bart is, f is not 
requiſite. 


13. Of putting in and perfecting Bar. 
4. How fat they are liable. 


* 
4 
- 
* 


| 5. 07 ſurrendering 4 
5 N 6. Of execution on ie 
And berein of the Sci, Fa. and f 
| pleading thereto, 
8 Audita Querela, 


C. XII. 


TA. N. A LN 8 1 8, &c. 


. * Fo 9 * 


c. XII. Of Bait. on ; Hands Condus,” 5 4 ; 


Ce og on OY, obſervations thereon. 75 


| 2. N bere Ball requiſite or not. | 
3. of putting in Bair thereon, Kc, 


ad 14. few for they A liable. | | | A 


— w- 


A ** * 


C. XIII. 'Of Dales er res the Principal I 


«10: AA 13-JTAU \ 1A by 1 
2. What relates to the Bair. 


WALLIS \ - TID — . 2 1 


C. XIV. Of Bart. in Caſes of Orkan v. 


| 1 | 


C. XV. Shed SuntTIES or Pipers in 


j 1. What relates to the Principal, 


* 
geil NEPLEVIN, er 9 4 + 
TY 
4. Of: taking tbe Pledges. i 


4 .a 


| 21511186 How te ar they "ware liable, 


” 4 

= 74 7 U 
101 * 2 * * v A | 7.50 

* 1 0 . . 4 

4 ' * — 8 
* r 

1 

” l 7 wt 

. 

1 Y * 


F 


DF THA 


AFFIDAVIT to hold to BAI E. 


PP ˙ A  . 7. 
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O petſohs ſhall be held to bail for any 12 Ws . 


„ 136 


1 N cauſe of action under 101. in a fſu- rig dar 655: 
Wc perior court, and 40s. in an inferior court 
*"(fince made 107. alſo) of which affidavit of 

the cauſe of action ſhall be made and filed, 

and the ſum therein ſpecified indorſed on 

ne writ or proceſs; for which indorſed ſum 
| officer ſhall take bail, arid for no more. 


I. Of a ſufficient ES 
IT. Of an inſufficient . davit. 


"Fi. What is a ſufficient Affidavit to hold to Bail. 


The affidavit muſt be poſitive to the debt. Batfies 100; 
109. 


| Stra. 1157, 1209, 1226. 1 Wilſ. 279. 2 Burr. 655. 3 Burr. 1447. 


It muſt ſay that the defendant is indebted Stra. 1270. 
at the date of ſwearing ſame. 


f 4 Affidavit that plaintiff has cage of action 3 Burr. 1569. 
* againſt defendant for 200 J. fotfeited by 
hin for ſo much unſealed ſilk Sc. found 


B in 


2 ArriDavir to hold to BAIL, 


26 Geo. 2. in his cuſtody, under a penal act to hold to 
MM: © bail, is poſitive enough. But any affidavit 
is unneceſſary, 
1 Cromp. Pr. Aſſignee of a bond ſwore that the obligor 
44- was indebted in 90 /. for principal and in- 
tereſt, as he believed. Court held it ſuf- 
ficient to hold to ball. | 
2 Burr. 1032» Affidavit that defendant is indebted, as be 
computes 1t, was thought ſufficient by two 
judges then only preſent. 


4 Jnr: 1993; If executor ſwears to teſtator's books, and 


1 Cromp. Yr. believes them to contain a true account, 


44 and that the debt is ſtill unpaid, this is 
ſufficient, 
4 Bur. 3992. Affidavit “ as appears by a laſt examination 
& ante, 655, which they believe to be true, and that debt 
1687, 1 due and owing,” is ſufficient. 
Ibid. 2283. And in a ſubſequent caſe the court de- 
clared it to be a ſettled point, and cited the 
former caſes, that ſwearing to belief, * as ap- 
pears by the bankrupt's books, and as the 
plaintifF verily believes,” was ſufficient for an 
aſſignee under a commiſſion of bankruptcy, | 
Ibid. 1995- and for an executor or adminiſtrator. 


* 


2. I bat is an inſufficient Afidavit. 


Stra. 1219. Aſſignee of a bankrupt ſwearing merely 
= by the books, 1s inſufficient. 
"Rs So allo is an executor's affidavit ; thus, 


© as appears by teſtator's books.” 


* F g | 
T hat "I 


Kyi avit 48 Bold I. . 


That defendant “was indebted in 5000 /. 


For ſo much money had and received of de- 


ponent, and for which he has not accounted“ — 
the latter words rendered the affidavit act 
poſitive, and defendant was diſcharged on 
*common bail. 

The affidavit had but one ſtamp, and 
joined together an action of debt on bond 


and an afſumpfit on promiſes. It was ob- 
jected, this was inſufficient in form, and a 
fraud on the ſtamp duty. Plaintiffs claimed 
a right of election, and to hold defendant to 


ſpecial bail on one, if not both actions; — 
The court diſcharged him on common bail, 


for the joining two actions together. 


Affidavit againſt partners jointly, and not 


5 ſeverally, 1 is inſufficient to hold them ſeverolly 
to bail. 


; Swearing only 1% belief, though with a re- 


erence 70 accounts ſent from abroad where 
the debt aroſe, is inſufficient. 

| F As appears by agreement,” is inſufficient, 
As appears by bill of exchange,” is in- 


— 


ſufficient. 

+ Plaintiff made affidavit that defendant 
Had ſeized and detained his ſhip to his da- 
mage, and a capias was thereon indorſed for 
bail without a judge's order. Rule for com- 


mon bail and ſuperſedeas was made ablov- 
Jute, for the damages are uncertain, and 


B 2 e 


3 
4 Bur. 2126. 


5 Bur. 2690. 


2 Barnes 58. 


2 Bur. 65 5. 


3 Bur. 1447. 
3 Bur. 1687. 


Barnes notes. 


in C. B. 78,79. 


Barnes 66. 
Wood 580, 


PERRSONS not held to BAIL. 


plaintiff is not entitled to bail without a 
judge's order. 


In the King's Bench only one affidavit | 


is admitted and filed, in the Common Pleas 
a ſupplemental affidavit is filed ; and after 


plaintiff's affidavit, defendant made another, 


© that he believed the whole debt would ap- 
pear to be paid', and a eommon appear- 
ance was ordered. 


He. I. 
Of Perſons not held to Batt. 


* * It has been thought convenient to 
place this head before the other, ſince the 
whole of the enſuing part, relates to thoſe 
who have been held to bail, and the matters 
incident thereto — which will flow more 
currently, when theſe caſes of privilege, 
Sc. are cleared away. 

In reporting this head, it may be proper 
to divide it into that, 


1. Of privilege, and perſons claiming it. 


2. Of perſons having no privilege, but who, 
from their particular ſituation, cannot be 
held to ſpecial bail. 


3. Wherein SPECIAL BalL ig not required, 


7 
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Pinsons not held to BATL. c 


Sgr. I. Of Perſons having Privilege. 
1. Of Attormes. 


N attorney, or other officer whoſe at- 
x - - 0 I New Abr. 
tendance is required in the court |, 


to which he belongs, ſhall not be held to 1 Mod. 10. 


2 Stra. 864. 


ſpecial bail. 2 Ray. 1567. 
; Barn. K. B. 300. 12 Mod. 112, 113, 163, 164, 535, 536. 


? 
4 


Again, an attorney cannot be arreſted and 4 New Abr. 
held to bail for any action whatſoever, un- 


227. 


leſs he put himſelf in the ſame ſtate as a 

trader by accepting a bill: but this rule is not 

now admitted. 

An attorney, ſo long as he remains on Ib d. 219. 
record, ſhall have his privilege; and there- xs ooh 
fore where it was moved, that J. S. ſhould put Tit. B !}. 24. 
in ſpecial bail, being an attorney at large, . 
and having diſcontinued his practice, court 


aid, attornies at large have the ſame privi- 


lege with the clerks of the court, and are to 

appear de die in diem; and they were not ſa— 

tisfied that he had diſcontinued his practice. 

i But if an attorney abſents himſelf for a 2 Lil. Reg, 
year, by the then new rules he loſes his 37“ 
privilege. ' Query the practice now? 

If an attorney be arreſted; and gives a bail 2 Lil. Abr. oz. 


bond, he thereby waives his privilege, and 
f mut Put in ſpecial bail. 
WR 


B 


But 


9 


a 


2 Rol. Rep. 
115. 


Sand. 67. 
4 New. Abr, 
222. 


2 Stra. 1065. 


4 New Abr. 
220, 


PzxsSONs not held to BAIL. 


But where a perſon arreſted in B. R. and 
immediately afterwards procured himſelf to 
be admitted an attorney of C. B. and prayed 


his privilege, it was denied him, becauſe it 


accrued pendente lite. 

If an attorney be ſued in an appeal, he has 
no privilege, for his own court hath no cog- 
nizance of this action. 

It ſeems dubious whether attornies can be 
detained in execution—The caſe was of an 
attorney who was ſteward to Lord Say and 


Sele; the ſheriff diſcharged him on receipt 


of his lordſhip's letter, ſpecifying his ſtew- 
ardſhip, and the court gave the plaintiff li- 
berty to proceed againſt the ſheriff, but gave 
him time to make his return, but inclined 
that the court ought not to inſiſt on the 
return, becauſe plaintiff could not Juſtify 


detaining defendant, 


Brownl. 15. 
Goldſ. 33. 
Ray. 101. 
2 Mod. 181. 
2 Rol. Abr. 


2. Officers of the courts. 


Serjeants at law, attornies, and officers at- 
tending the courts, are protected from ar- 
reſts; the court will diſcharge them on 
common bail, and puniſh the bailiff. See 


27 2+ 
2 Lil. Ab. 369. the ſeveral judgments in this caſe. 


INew Ab. 22 
Scxog's caſe. 


2 : Mod. 181. Long's cle. 


3. Witneſſe: 


* 


g 7 PERS Os not held to BAIL. 7 


+ 


3. Witneſſes and Parties. 


lf court give either plaintiff or defend- 2 Rol. Abr. 
N ant leave to enquire after evidence, in any N 
KLauſe depending therein, and he be arreſted, he 
mall have privilege - otherwiſe, if he goes 
1 without privilege; ſo if he be arreſted at 
” een at night of the day he had attended his 
cauſe, by any perſon no ways engaged in the 
cauſe, he has no privilege. 
But this privilege does not extend to an fenk. 173. 
d arreſt from an inferior court, though defend- 
4 ant ſhall be coming from the defence of an 
action in a ſuperior court. | 
I The courts not only protect parties them- Vent. 11. 
© > ſelves, but all witneſſes are protected eundo et Mod. 60. 
* 2 redeundo for ſince they are obliged to appear 
e 


by the proceſs of the court, they will not 
ſuffer any one to be moleſted whilſt paying 
alan obedience to their writ. 
* * This ſeems to extend from the time of 
ſervice of the ſulpæna till after the re- 
_ = turn from the trial. 
Alſo, the courts not only protect the per- 2 H. 6. c. 4. 
"ſons of their attendants, but likewiſe all thoſe 1 
things that are neceſſary for their journey, or 273. 

the defence of the ſuit, but not merchandize 

or goods for ſale or traffic. 

A witneſs was arreſted in his return from Trin. 13 Ann. 

the aſſizes, and in the term following was diſ- 2 Ca. zt. 


d 
| Charged by motion, on common bail, by the 2 Stra. 986. 


B 4 court 4 New Abr. 
226. 


I 
IS " 


Dyer 377. a. 
pl. 30. 

Bro. Priv. 17. 
Noy 68, 


Comb. 29. 
King v. 
Fielding. 


Salk 544. 


4 Leon. 81. 
2 Rol. Abr. 
274. 

Lil. Rep. 97. 
New Abr. 4. 
722. 


Prx$s0Ns not held to BAIE: 


court from which the record iſſued; and 
that, without having the privilege of the 


court of N Prius certified: had the arreſt 


been at the aſſizes, the judges there might 


have diſcharged him ; for privilege given by 
law is to be proſecuted in ſuch manner as 
the party may maſt eaſily reap the benefit 
thereof. 
„ Theſe are the chief of the caſes re- 
lating to the courts. 


4. Of thoſe who are privileged in general. 


If proceſs hath iſſued againſt a huſband, | 
and in coming to defend it, he and his wife 


are both arreſted, the wife ſhall have privilege 
as well as the huſband; for they are con- 


{ſidered as one perſon in law, and the wife 1 


cannot anſwer without her huſband. 
A perſon coming to give ſecurity of the 


peace 1s privileged ; otherwiſe, if to ſwear 


ſame, | 
So one came to confeſs an indictment, court 
held he had no privilege, eundo et redeundo, 
becauſe there was no proceſs againſt him, 
In indictments, informations, and ſuits 
where the king alone 1s concerned, the officer 
ſhall not have privilege ; for it would be un- 


reaſonable that they ſhould be protected who 


offend againſt the peace. And 
# Publicym bonum, privats eſt preferendum.” 
But 


Fa, 
way 
#4 
n 
£ 4 
= 
0 
* 
| g 
A 
. 
; 4 


4d 
A 
o 8 
af 
7 


persons not held to BAIT. 


But in qu tam actions, which are of a more 


private or perſonal nature, defendant ought to 
Rave his privilege, as on 23 Hen. 6. againſt an 
attorney for continuing ſheriff longer than a 
Fear. 

A peer, or member of parliament, cannot 
be held to bail, they have privilege. 


Soldiers are privileged from arreſts for any 
debt under 101. and ſailors the like under 
201. 

Ambaſſadors, and their attendants, are ex- 


empted from arreſts and bail. 


No perſon enliſted ſhall be taken out of the 


ſervice by any proceſs, other than for ſome 
criminal matter, but he may be ſurrendered 
by his bail. 


No perſon liſting himſelf to ſerve on board 


any king's ſhip ſhall be held to ſpecial bail, 
ynleſs the affidavit ſpecifies the debt to be 


Pore than twenty pounds. 


5 Er. IT. Of Perſons having no Privilege, 
: but who cannot be held to Bail. 


. Of Murs. 


* 


3 
9 y 


3 Lev. 398. 
Comb. 319. 
Lutw. 193. 
Skin. 549. 


13 W. 3. e. 3. 


1 Ja. 1. c. 13. 


Mutiny Act. 


7 Ann. c. 12. 
3 Will. 33. 


I Cromp. 53. 
4 Burr. 339, 
466. 


31 Geo. 2, 
e. 10. 


An action in caſe was brought againſt a Sid. 183. 


| Winor, for affirming he was of age, and Taking 


up ſeveral ſums on mortgage thereon ; it 
was moved, that he ſhould put in ſpecial bail, 


4 hoc denied ; for ſpecial bail ſhall not be 
2 given 


10 PRS oOo NS not held to B A IL; 


given by virtue of the ſtatute of 13 Car. 2. 
c. 2. but where it is required by the rules 
of the court, and the ac etiam will compel 
ſpecial bail, unleſs the cauſe expreſsly ap- 
pears to be for real value, as debt, trover, 
&c. but where ſpecial bail may ariſe, as in 
this caſe, or other caſes, by reaſon of a ſpe- 
cial declaration, ſpecial bail ſhall not be re- 
quired, 


2. Of Heirs, Executors, and Adminiſtrators. 


2 Lev. 204. In the courts in London, and other inferior 
oh Abr. courts, heirs, executors, and adminiſtrators, 
Wood 580, muſt put in bail. ; 
| * * But this practice has of late been diſ- 
"Wed. in conſequence of a very ſolemn 
argument and deciſion in the Mayor's 
court, before Eyre, Recorder. 

In the ſuperior courts they cannot be held 
to bail, except a devaſtavit be ſuggeſted ; 
ee and this can only be on an action of debt on 
Salk. 98. a judgment. 
3B. Com 292. I Lil. Abr. 183. 3 Bulſt. 316. 
1 Lil. Abr. Nor in actions of account or covenant, un- 
N leſs they be to pay the money. 
3 Bulſt. 316. Nor are executors held to bail, although 

ſued by attornies. | 
Cro. Ja. 352. If there be a judgment againſt an executor 


4 "rage for the debt de boxis teſtatoris, and for damages 


1 Danv. 681. 
Sid. 63, Lev. 


Wood 580. only de Bonis propriis, he may bring error, and 
have 


STAT BAI L not required. 
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ve a ſuperſedeas, without giving ſureties, 
by 3 Ja. 1. c. 8. for though the words of 
he ſtatute are general, yet it muſt be in- 
 Reended where judgment is againſt defendant 
5 upon his own bond, or where the 
zudgment is general againſt executors ;. for 
it would be unreaſonable they ſhould. find 
ſureties to pay the whole out of their own 
eſtate. 
Neither is an heir, executor or adminiſ- 
trator, on removal of a cauſe out of an in- 
ferior court, obliged to put in bail. 


2 
3. Securities in a bail bond, 


Y Are not to be held to bail, 

n 

3 & IS: cr. III. Caſes coberein ſpecial Bail is not 
| I required. 

d 


In all actions where ſpecial bail is not re- 
quired, it is neceſſary to file common bail 


2 Cor enter a common appearance) that it may 
appear that the court had cognizance of the 
cauſe, and alſo that the defendant has paid 

due obedience to the writ. 

* ; Defendant, with leave of the court, may 

> depoſit the money in queſtion, in court, 1n- 

* ſtead of putting in bail; and the court will 


order the plaintiff to waive all other bail; 
1 | Put he muſt file common bail, for form. 


In 


2 Lev. 204. 
Sid. 418. 
Lev. 245, 268 
2 Jones 82. 


Lit. Rep. 81. Salk. 98. 


I Cromp, Pr, 
80. 


1 New Abr, 
213. 


1 Lil. Abr. 
173. 


12 
1 Lil. Ab. 


177. 

Ibid. 186. 

Wood 580. 
3 B. Com. 
290. 


1 New Abr. 
209. 

3 B. Com. 
290. 


1 Wilk. 120. 


1 Sid. 63. 
1 Lev. 260. 
350. 
2 Jo. 97. 
Noy. 8. 
Salk. 100. 

2 Roll. Rep. 


33 
Carth. 5 19. 


Salk. 99. 


Syeciar BAIL not required. 


In caſes of conſpiracy, common battery, 
ander, covenant, account, ejectment, treſ- 
paſs, aſſault, Sc. unleſs ordered by rule of 
court, on penal ſtatutes, and bonds with 
collateral conditions or bye laws, no bail is 
requiſite. | 

But in ſome of theſe caſes, the court have 
ordered bail ſpecially, as when it is appa- 
rent the damages will exceed 101. &c. on 
repreſentation and affidavit. 

In an action brought on a judgment, 
where the original ſum was not above 107. 
the court will relieve againſt ſpecial bail. 
„ This was an action brought on a judg- 

ment by inquiry, pending a writ of error. 

In debt on bond to perform covenants, 
no bail ſhall be given, but with reſpe& to 
the breaches, and the damage done thereby, 
the meaſure of that ſhall be taken from 
plaintiff's oath.” 
n an action on replevin bond, common 
bail ſhall be filed. 


Holt. 127. 12 Mod. 320. 380. 


Yelv. 53. 

2 Brownl. 
293. 
Comyns 75 
Caſ. 48. 

12 Mod. 231. 
And. 71. 


On a penal ſtatute defendant cannot be 
held to bail, for the penalty is in the nature 
of an amerciament for an offence; and 
therefore until abſolute conviction he ought 
to ſuffer no inconvenience. 


Gilb. C. P. 37. Barnes No. C. P. 80. 


12 Mod. 501. 
Ld. Ray. 679. 


It has once been held, that if plaintiſf had 
been nonproſs'd in a former action, and be- 


3 gan 
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© again, he ſhould have only common 
pail, but this has not been abided by. 

Plaintiff was ſummoned before a Judge to 
ſew cauſe why common bail ſhould not be 
taken, he did not come; whereupon a day 

was given, and unleſs he then came, com- 
mon bail was to be allowed; he came before 

the day, and conſented to common bail; 
and on fame day made affidavit of a debt 

above 107. but the court held it ought not 
to be received, the bail being regularly 
filed. 
If, on examination before a Judge, a 
good cauſe of action be not made out, 
common bail will be ordered. 
* Tf one has ſeveral cauſes of action, each 
too ſmall for ſpecial bail, they cannot be 
joined for that purpoſe. 
By Holt, Ch. J. when upon conteſt for 
4 common and ſpecial bail, it appears that 
4 plaintiff has miſconceived his action, here 
2 common bail ought to be accepted. 

In actions for words, ſpecial bail is not 
quired, unleſs it be for flander of title. 


In an action for a malicious proſecution, 


on an affidavit, plaintiff had obtained a 
Judge's order for holding defendant to bail 
for 200). : defendant being arreſted, applied 
to the Judge, who not being fully ſatisfied, 
directed him to apply to the court; in his 
4 deri he ſhewed that plaintiff was ac- 


quitted 


s A 1 
N X 5 


3. 


13 


Ld. Ray. 324. 


12 Mod. 5 26. 


Ibid. 5 27. 


Ibid. $79. 


Bar. Notes 
E. F. g 
78, 79. 
Com. 290. 


Rep. Pr. 
C. B. 148. 


14 


5 Bur. 2661. 


Stra. 975. 


4 Bur. 2117. 


3 Bur. 1545. 


ET. d ' ; | * 4 \ 
SEAL BAIL not required. 


quitted on a flaw in the indictment, and not 


on the merits—a rule was granted to ſhew 


cauſe why common bail ſhould not be en- 


tered. 


Common bail was admitted in an action 
brought for coſts on a judgment of nonſuit, 
and former“ caſe cited, where common bail 


was allowed, on the coſts encreaſing the 
debt to more than 10. for the addition of 


coſts cannot alter the caſe as it ſtood, in re- 


ſpect of the original demand. 


This had been the practice in C. B. but 
not in B. R. where all the proceedings are 
more in favour of liberty than that of the 


C. B. 


in the action of debt on the firſt judgment. 
After a conference with all the Judges, he 
ſaid he believed the court of C. B. would 


alter their practice in conformity.” Query 5 


if ſo? 


This was ſo ſettled in Biddle/on and tel. 


* * * * . "2 i 
3 3 


Lord Mangfeld ſaid, There is reaſon to 
lean againſt requiring bail on the action of 
debt on judgment, when it could not be 

required in the original action. In error 
brought upon an action of debt on judg- 
ment, the action of debt on judgment fol- 2 
lows the nature of the original action; and 
yet bail ſhall not be required on bringing a 
writ of error upon the judgment obtained 


Sheriffs 


r ͤ ˙ . 


0. . 


Spzciar BAIL not required. 


| Sheriffs in Wales and Counties Palatine, 
re not to take ſpecial bail for a debt under 


No writ to hold to ſpecial bail muſt be 
Fed out on a bail bond for defendant's ap- 
pearance, or for any penalty or forfeiture on 


| I A penal ſtatute. 
1 p Where the action is only for damages, 


chere regularly the party is not to be held to 
Fpecial bail, for there is no certain ſum for 
_ bail can be taken; but it is otherwiſe, 
if plaintiff makes affidavit of a certain da- 
mage, as above cited. 
2 If plaintiff deliver a declaration before 
bail put in, without the words © condi- 
tionally, Sc.“ this is a waiver of the bail, 
(and alſo of juſtification) and defendant 
may file common bail. 
* You cannot hold defendant to bail on a 
Judgment or decree in any court abroad; for 
Sere we do not hold to bail on a decree: 


8 but this caſe was on a decree in the court of 


Meudon in France for a malicious proſecu— 


a that we do never Bere conſtrue 
to a debt. 


One in execution in cuſtody of the Mar- 


Mall is not bound to find bail, to another 


action brought againſt him; but if he be in 
the Fleet, in execution, and an action be 


brought againſt him in K. B. he muſt be 
removed to the Marſha fea, or put in bail 
ereto—for when he is in cuſtody, there 


2 needs 


vs 
I1&12W.3, 
c. 9. 


1 Lil. Abr. 
179. 


13 Car. 2. 
ſt. 2. c. 2. 


Barnes No. 
C. B. 57. 


Rep. Pr. 
B. 148. 


Lil. Pr. Reg. 
86. 


Stra. 1243. 


1 Lil. Abr. 
175 


16 Sexciat BAIL not required. 
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needs no bail to bring in his perſon, for he 
is intended to be always in court, ready to 
anſwer the party; but he that is priſoner in 
the Fleet, though he be in priſon, the court 
of K. B. can have no certainty to bring in 
his perſon to appear there, and therefore he 
muſt be committed or put in bail. 4 
Wk. No bail can be taken on executions ; ſor 

1 New Abr. 

208. defendant now remains himſelf to perform 

1 3 the judgment of the court but if defendant 

172. brings an attaint, he may have a writ to the 


Oro. El. 5. Tuſtices, commanding them to let him to g 


4 > ie a ha. tons 7 


Reg. 123. 1 
F. N. B. 106. mainpriſe. So if an audita querela were 
4 Roll. Abr. founded on a releaſe or record, plaintiff maß 
Dyer 193, be bailed; but ſuch bail muſt be taken in 
365. open court but if on ſurmiſe of a matter 
Roll. Rep. : 7 
132, 384. of fact only, it is otherwiſe. 4 
Bulſt. 140. Latch. 113. Cro. Jac. 29, 67. Sid. 286. Dyer 285. 
pl. 41. 339. pl. 46. 11 H. 6. c. 10. 2 Rol. Abr. 113. 4 
Ja. Dic. No bail can be admitted on executions, | ; 
except on an audita querela being brought, 
which is now diſuſed : they move inſtead, 
| and then muſt abide the rule of court. 4 
Ray. 475. If in homine replegiando, an elongatus 8 
3 Mod. 121. 
0. returned, and defendant is taken on a capias 


| in withernam—though this is no execution, 
f yet defendant ſhall not be put to ſpecial bail, 

| unleſs he will confeſs the taking and having 
the party in cuſtody ; but if in an action for 
a falſe return of elongatus againſt the ſheriff, 3 a 
it is found for plaintiff, he may be bailed. 


Che Moo. 
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BAIL not required. 17 


In a firfl action of debt on a judgment, Stra. 782. 


2 KÞccial bail may be required; but the court 
n I id it would be a handle of oppreſſion, if 
rt þ they carried it any further; therefore, no 
1 FÞecial bail is allowed in a ſecond action on a 
© ZKcond judgment; and after defendant has 
aid two terms in priſon, without being 
r Xharged, he ſhall be diſcharged as to the 
n Frſt. x 
it lf defendant ſuperſedes for want of being Ibid, 1039. 


e Eharged i in execution, plaintiff ſhall not have 

0 Pall in his action on the judgment; for he 

e Would not detain defendant when he might. 

y I plaintiff has brought his action wrong, Stra. 1208. 
pefore he can bring another, and hold de- 

r fendant to bail, he muſt diſcontinue the for- 

mer; elſe defendant ſhall be diſcharged on 

5. common bail. — But this rule is waived, in Ibid. 1216, 
eaſe of defendant's fraudulently putting in 

„ bail, who forſwear themſelves here plain- 

t, ff is well warranted to ſue out a freſh writ, 

and hold defendant to bail again; and the 

Eourt juſtified the plaintiff in ſo doing, on 


j gefendant's motion for common bail. 

„Alter a ſuperſedeas, defendant gave a freſh Stra. 1218, 
mote to plaintiff for the old debt, on which 

V mote plaintiff brought a freſh action, and 


held defendant to bail ; but the court diſ- 
Fharged him on common bail for it is but 
A further ſecurity, and does not diſtinguiſh 
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Stra. 1233. 


2 Burr. 737. 


— 


PERSON Ss held to BAIL. 


the former cauſe of action, which may be a 1 


clared upon ſtill. 
So, likewiſe, defendant having been diſ. 


charged on an inſolvent debtor's act, paid 4 
plaintiff a part of his debt by inſtalments, 


- 1 


plaintiff ſued for the remainder, but court o 


diſcharged him on common bail; for it was 


no new conſideration, but the ſame debt. 


And in like manner, a bankrupt, after 


and cites the having obtained his certificate, conſcientiouſly © 


above caſe. 


promiſed payment of an account due before 


come in, but the court diſcharged him on 
common bail. 


GHR 
Who may be held to Ball. 


* * The method hitherto adopted renders | 


it neceſſary to divide this chapter into 
the following heads, though it might | 


well have been all conſidered under the 


ſecond only. 


I. Of Perſons who may be beld to BAL. 
II. Caſes where ſpecial Bail. is requiſite. 
HI. Cafes where Bail. is diſcretionary. 


SECT. I. Of Perſons who may be held to Bail, F 


* * It may be proper here to premiſe, that 


"= e in England, except thoſe al- 5 


ready 1 | 


* 


92 r 54 
- * W 
Whos Ag, a 0. 


O0 


9 
o 

b 

* 


W 


his commiſſion, to a creditor, who had not 


Ppfixsors held to BAIL: 


— 4 ready mentioned to be exempted, are 
WT 1iable to be arreſted and held to bail, in 


civil cauſes. 


Ta. 
— 
2 — 


5 — N 
* 


„ An action was brought againſt a maſter 
TH 1 a ſhip for embezzling goods he had 


on board, and he was held to ſpecial bail; 


t if it were for negligent keeping, common 


ail would have ſufficed, per Holt. 
In debt againſt executors on a judgment 


ſuggeſting a devaſtavit. 
t Action againſt huſband and wife, and the 
wife only arreſted, ſhe ſhall be diſcharged on 
a common appearance, for the huſband might 
elke continue her in priſon; but if both be 
| arreſted, ſhe ſhall not be diſcharged until 
| bail put in for both; for otherwiſe a woman 
2 Fe marry a man in gaol, and defraud her 

Freditors. 


8 115. 


2 Keb. 442. pl. 4. 10 Mod. 162. 


e wife's dum ſola, ſhe. ſhall be diſcharged, 
and he ſhall lie in priſon till he puts in bail 
for both. 

Writ againſt baron & feme, when ſhe is 
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12 Mod. 
251 


Salk. 98. 


Barnes, 59. 
2 Barnes, 74, 
80. 

6 Mod. 17, 
105. 

7 Mod. 10. 
63. | 
Lev. 1, 216. 
Sid. 293. 
pl. 2. 

Sty. 475. 


Rep. & Ca. Pr. C. B. 
7. I Ba. Abr. 2 10, and * crowd of authorities there recited. 


1 11 huſband and wife arreſted for a debt of Stra. 1272. 


1 Lev. 216. 


1 Lil. Abr. 


j Hoc his wife, yet he muſt file bail for himſelf 28. 


1 and her; but it ſhall be an eſtoppel to him 
0 Plead that he! is not his wife. 


1 
on 


i 
ag LY = . 
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20 Syzciat BAIL requiſite. 


Scr. II. Caſes where ſpecial Bail is requiſite, © 


3 Bl. Com. Bail is required in all actions for a debt | 


Tm due, and ſome other caſes hereafter men- 


tioned, where the plaintiff has made affidavit 


thereof to the amount of 107. and upwards. 


_ 2 Special bail was allowed for money won 
"=p id at play, if it was a lawful contract under 


2 Stra. 1079. 1007. but now by ſtat. this is properly re- 


duced to 101. 


9 Ann c. 14. So likewiſe in an action of the lofer againſt 0 


Stra. 1079. the winner. 


Ray. 74. On a dangerous aſſault and battery, on an . 
affidavit of ſpecial damages a judge's order 


may be procured for allowance of a bailable 


writ; and 
RIS In ſcan. mag. the court, on motion, have 
12 Mod. 420. 
„ e ordered ſpecial bail. 


1 Sid. 183. 1 Brownl. 90. 


Cro. Ja. 667. Special bail may be required in trover, on 
making athdavit of the value. And it was 
Ld. Ray. 767. held that, without a judge's order, ſuch 


6 Mod. 14. 
2 Stra. 1192. 


1 Will. 23. 


an affidavit 1s ſufficient to hold to bail, 
iCrom.Pr.47. 


a fort. 
4 G.2.c. 28, Action for double rent, bail is required. 


© 4m Abr. On affidavit of great mayhem, and that 


Sid. 256. he intended to declare in zre/paſs, the court 4 


Gilb. C. B. 
O. 


b 4 
P 


for it is rather an action of property than 


2 ordered 
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SyreEcilal BAIL requiſite. 


&dered a ſpecial latitat, with an ac etiam, 
d that ſo there ſhould be ſpecial bail. 


# Special ball granted for putting an arm 
hut of joint. 


7 


5 In debt on bond for performance of cove- 
pants, court will order bail according to the 


4 preaches aſſigned, and the meaſure of that 


4 taken from plaintiff's oath, 


In debt on bond, tho' defendant ſays, it 
as dureſs, or on an uſurious contract, yet 


the court held defendant to bail, becauſe 
they could not judge of the merits until the 
trial. 

On a bottomree bond for payment of 


3 2 inter alia, the court inclined to think 
3 dedetendant ſnould give bail. 
In an action for fees by an attorney, ſpe- 


5 


Fial bail was requiſite, whether there was 
ſufficient cauſe of bail or not. 

In an attachment of privilege defendant 
held to bail for any ſum, how ſmall ſo- 
Ever ; for this being a capias in the firſt pro- 
Tefs, without ſummons, does not ariſe from 
a ſuſpicion of a nibi! returned, but ariſes 
om a debt due to the officers of the court, 
by the acts of the court, and thereſore ano- 
ther officer ought not to appear without 


| 1 Ing a ſecurity given ſor the debt. 


N 
28 ra 
„ 
X 
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New Abr. 


209. 


Mod. 2. See Roll. Abr. 335. l. 14. 


Salk. 100 
Sid. 63. 
Lev. 300. 
Noy 88. 

2 Rol. Rep. 


53+ 
Salk. 100, 


Rep.Pr. C.B. 
34. 


1 Lil. Abr. 
185. 


1 Sid. 63. 


. 


A defendant pleaded the compoſition act, 
and that plaintiff's debt, according to the 
compoſition he had made with the reſt of 
his creditors, was under 101. and that 
plaintiff would be bound, tho' a non-ſub. 
ſcriber; yet defendant was held to ſpecial 
bail, becauſe, non conſtat, that plaintiff will 
be bound, for he may deny the abſconding, 
&c. ſo that this would be to determine the 
merits of the cauſe, viz. that he was bound 
by the compoſition ; aliter, if plaintiff had 
ſubſcribed, or had been ſummoned before 
a judge, and the matter had received a de- 
termination. 2 

nm in in aſſumpſit and trover; bail 180 
C. B. 78, 79. requiſite of courſe, and flander of title 
commands bail. a 


Ibid. 68. Plaintiff failing in proof of execution of 2 
bond was nonſuited, then brought another 
action thereon, defendant moved for com- 
mon appearance, but the rule to ſhew cauſe? 

, was diſcharged, for that plaintiff, in his af. 
fidavit, did not deny the execution of the 
bond. I 

2 Will. 381. A declaration in a former bailable ac 

tion, having been erroneous, the ſuit was 

diſcontinued, and defendant held to bail 2 

ſecond time for ſame demand, held good, 
as not meant to harraſs the defendant. © 


Sepxzcial BAIL requiſite, 23 
* 

+ In debt on judgment where original iCrom.Pr.47 
he ebt amounted to more than 101. 
of ln an action on a judgment in an in- 2 Bar. 71. 
a; ferior court, bail is requiſite. 
b. After a nonpros in a firſt action, defendant Stra. 439. 
al! ay be held to bail in a ſecond, for the 


i ame cauſe. a 
g. y Defendant was rendred, and afterwards Rep. Pr. C. B: 
11. Plaintiff had judgment, and on action of 34. 

NB debt on that judgment, court adjudged 

d that the former bail being vacated by the 

re render, defendant might be held to bail 


>. again. 


Pp” "After judgment for plaintiff on the iſſue ; Poph. 145. 
It was arreſted for want of bail being en- 
* 1 tred; defendant was no party in court, and 


therefore could not have judgment, it ap- 
pearing there was no fraud in plaintiff; 
but if defendant had appeared at the ſuit of 
* * 
any other perſon of the ſame term, it had 
been ſufficient. 


if Action for offences againſt exporting 11& 12 W. z. 
. 3 i wool, requires bail by the ſtatute, 

Ihn all actions brought for having unſealed 26 0.2. C. 21. 
= wrought ſilks found in defendant's cuſtody, i. 3, 8. 

; ta capias ſhall iſſue in the firſt inſtance, for 

1 the forfeiture of 200 J. and the defendant be 


4 held to ſufficient bail thereon. 
In a bhomine replegiando, where defendant 1 Lil. Abr. 


| 15 is in cuſtody on a capias ad toicher nam, the 23 
| C4 court 
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1 Lil. Abr. 


176. 


Barnes 85,87. 


Sid. 307. 
Comb. 57. 
Mod. 2. 

4 Ray. 767. 


1 Lil. Abr. 


177. 


Barnes Notes 
n. 57. 78, 


79- 


Barnes Notes 
. B. 76, 79- 


4 Bur. 25 39- * 


Salk. 582. 


Seyxcrar, BAIL diſcretionary, 


court admitted him to bail, contrary to the 
former practice. 


On pleading non cepit, defendant may be 


bailed. 


In all cauſes of removal by habeas corpus, i 


certiorari, writ of privilege, &c. except as 
executor or adminiſtrator, bail is requiſite, 


and a caveat ſhould be entred by the plain- 


tiff with the judges for good bail, by rule of 


COurt. 


Ster. III. Caſes where bail is at the diſcretion 
of the court. 


Action for meſne profits after recovering 
in ejectment, ſpecial or common bail is in 


the courts, or a judge's diſcretion. 


It is fo in caſes of notorious battery, and 
foul battery againſt a man and his ſervants. 


Salk 101. 7 Mod 9. 2 Barnes 47, 55, 58. 


In all actions where the damages are un- 
certain; as in covenant, or in debt on bond 
to perform covenants, until ſuch covenant 
be broken, or affidavit made of a certain 
damage. 


In treſpaſs and detinue, it is diſcretional, 


In Mr. Wilkes's caſe, after conviction, if 
fendant had been preſent in court, he 


might have been committed, if not preſent 


4051 he 


15 
44 


Who may xoT be BAIL. 


4 he might have been taken by a capias. It 
© iz in the diſcretion of the court to grant 


bail to a perſon ſo circumſtanced. 
; „The great importance of this caſe, 
| in all its branches, the variety of matter 
„ incident thereto, and the deep know- 
— ledge diſplayed in the ſeveral arguments 
fi of counſel, and deciſion of the judges 
therein; together with the many eſſen- 
tial points, ſonearly affecting the liberty 
1 "I of the ſubject, which came under con- 
6 ſideration, and were eſtabliſhed more 
1 firmly by this caſe, all combine to ren- 
1 der it a neceſſary part of ſtudy for every 
= man who wiſhes to attain a liberal know- 
a ledge of the legal profeſſion. 
1 r. IV, 
1 Whe may not become B a1L, 
-> we 
i 7 A TTORNIES, ſheriff's officers, lod- 
t K 1 gers, and minors. 
7 5 * As to minors, if an infant acknow- 


ledges a recognizance, he may avoid it du- 


rie his minority, (but not after) either by 
e | audita querela, or writ of error, becauſe of 
| * * . * . * 

his infancy only; and the way to avoid it 


- mult be by inſpection, which cannot be till 


* 


# + after his full age. 


On 
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1 Lil. Abr. 
185. & leq. 


Moor, n. 206. 
Yelv. 88. 

2 Inſt. 673. 
Dyer 132. 

1 Ander. 25. 
Noy 16. 

1 Bulſt, 187, 
188. 
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32Mod, 643. 


Wood 582. 

1 Keb. 296. 
Law Ev. 77. 
1 Lil. Abr. 

180. 


II. Of the bail-bond. 


BAIL to che S AIT. 


On an arreſt in an inferior court, it is at 
the officer's peril to take bail who live out 
of their juriſdiction, for if he do, he has no 


proceſs to reach them. 


It may not be improper here to add, that 
a bail cannot be a witneſs for the principal; 
therefore on an affidavit of his being a chief 
witneſs, the court may be moved to ſtrike 
his name out of the bail piece, on defend- 
ant's adding and juſtifying another; but 
plaintiff may conſent to admit his evidence. 


.- 


. 


Of BAT L !o the SHERIFF. 

HE foregoing preliminaries being eſta- 

bliſhed, the reader 1s to ſuppoſe the 
defendant liable to be held to bail, and in 
that ſituation to be arreſted by the ſheriff. 
Therefore it may render his preſent ſitua- 
tion more clear and apparent by dividing 
this 8 into 


85 The ſheriff's dur in raking BAT L. 
: . 
SecrT. I. Of the ſheriff's duty. 


| When defendant is regularly arreſted, the 
ſheriff is become liable for the whole debt: 
* for 


* | — p — 
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SHERIFF'S duty. 


for which reaſon that officer is empowered 
to aſk defendant for a good indemnity until 
the return of the writ, when he is bound to 
appear thereto. This indemnity is at the 
officer's option, becauſe it is at his own pe- 
ril; and though there have been ſome in- 
ſtances where the ſheriff has taken a bill of 
exchange, or other perſonal property, as his 
ſecurity, yet the molt uſual mode is to pro- 
poſe, by two perſons, whom he ſhall deem 
reſponſible, who enter into a bond to the 
ſheriff, in a penalty of double the ſum ſworn 
to in the action, with a condition to ſecure 
the defendant's appearance at the return of 
the writ: And the ſheriff having taken this 
bond, remains liable to the plaintiff, until the 
obligors, or ſome others in their ſtead, juſtify 
themſelves after the return of the writ, in the 
court from whence the writ iſſued, within 


the times limited by the rules of that court. 


By this ſtatute the ſheriff is bound to take 
only fourpence for the bail-bond. 

By the ſame ſtatute, he is bound to take 
ſufficient bail, if it be tendered to him; and 
by 12 G. 1. c. 29. he ſhall take bail for no 
other ſum than ſuch as is ſworn to by plain- 
tiff, and indorſed on the writ, 

And further, he is bound to take bail in 
a bailable action, when ſufficient bail is'of- 
fered him; otherwiſe an action on the caſe 
lies 
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Cro. El. 808. 


1 Lil. Abr. 
188. 


BI. Com. 3. 


290. 


23 H. 6. c. 
10. 


12 G. 1. c. 
29. 


23 H. 6. c. 
10. 

2 Sand. 59. 
Vent. 55,85 
Mod. 33. 
Salk 99. 


0 


g&« BJ 
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Ray 425. 


6 Mod. 122. 


2 Inſt. 186. 


\ 


2 Bur. 928. 


23 H. 6. e. 
10. 


Bart BON. 
lies againſt him at the ſuit of the party in- 
jured; for it is an offence as well to bail a 


man not bailable, as to deny a man bail, who 
ought to be bailed, which the ſheriffs for- 


merly did through avarice or malice, to gain 


of the one, or to grieve the other. 

But, though he is bound to take bail, if 
ſufficient bail is offered to him, yet he can- 
not juſtify taking money as a conſideration 
to admit improper bail, or to procure bail; 
for this he is puniſhable by the court. 


S ECT. II. Of the Baiit-BonDp. 


* * Method renders it neceſſary here to diſ- 

penſe with all the proceedings on the 

bail bond, becauſe they are ſubſequent 

to the return of the writ, At preſent, 

as the defendant has only been arreſted, 

and the bail bond given to the ſheriff, it 

may be well to conſider merely the ſta- 

tutes relative thereto, and the other 
matters in order. 


1. Statutes relating to bail bonds, 
2. What is a good baii-bond. 
3. What will vacate a bail-bond. 


I. Statutes relating to bail bonds. 
Sheriffs, &c. ſhall let out of priſon all 


perſons by them arreſted . in any perſonal ac- 
tion, or by indictment of treſpaſs, upon rea- 


ſonable 


A 


Leu boat ets: 8 
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BAII-BON D. 


4 Wo ſureties of ſufficient pexſons, having 
© ſufficient within the county where ſuch per- 
ſons be ſo let to bail or mainprize, to keep 


7 heir days in ſuch places as the writs, bills 


or warrants, ſhall require. And ſhall nov 


take any obligation for any cauſe aforeſaid, 
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or by any colour of their office, but only to 
themſelves, of any perſon who ſhall be in 


their cuſtody by due courſe of law, but by 
the name of their office, and on condition 
written that ſaid priſoner ſhall appear at the 
* day and place required by ſuch writ, bill, or 
Warrant. That any obligation in any other 
form is void; and that he ſhall take for the 
ſame no more than four pence. And the pe- 
nalty for diſobeying this act is treble damages 


to the party aggrieved, and 101. for every 


offence; half to the King, and half to the 
proſecutor. 


None who ſhall be arreſted by proceſs out 
of the King's Bench or Common Pleas, 


preſſed, and for which the defendant is bail- 
able by the above ſtatute, * ſhall be forced to 
enter into bond with ſureties for appearance 
in any ſum exceeding 401. which bond, after 
appearance by attorney, ſhall be diſcharged. 
This act ſhall not extend to writs of cap. u- 
lagatum, attachment upon reſcous, privilege, 
or contempt, 


N. B. 


wherein the true cauſe of action is not ex- 
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13 Car. 2. 
e. 3. 


30 Bairr-Bon vb. 


N. B. Theſe caſes were omitted in citing 
the above ſtatute, for clearneſs to avoid an ex- 
ception, but they are theſe: Perſons com- 
mitted by condemnation, execution, cap. ut- 
lagat. or excommunicat. ſurety of the peace 
by ſpecial command of any juſtice, and va- 

56 -4- gabonds refuſing to ſerve according to the 
3. c. 26. 
ſtatute of labourers. 


2. What is a good bail- bond. 


Godb. 136. In a bond taken it was ſaid, © And then 
and there to anſwer the plaintiff in a plea 
of, Sc.“ It was moved to be void, becauſe 
the ſtatute of 23 H. 6. c. 10. only requires 
a bond for appearance, but the court held it 
good, becauſe it only repeated the words of 
the writ. 

2 Lev. 123. If the bond does not mention the county, 
and ſays, © to appear” generally, without 
ſaying to what action, it was held good; but 
perhaps at that period the ſheriffs did not 
find ſuch good cauſe to be always prepared 

| with printed forms. | 

Lutw. 501. A bail bond given to the bailiff of a cor- 
poration, and not to the king, to appear at the 
corporation ſeſſions, 1s good. 

Cro. El. 852. If the ſheriff's ſecurity have nothing in 
the county, yet the bond is not void ; for the 
ſtatute doth not make any bonds void, but 
thoſe which oppreſs the people; and if he 

takes 
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takes bond, with only one ſecurity, it is 
good enough. 


4 
. | 


b: 1 and the ſheriff has only to fill up the 
® blanks, and never deviates from the words 
of the writ, and thoſe only to ſpecify the 
action thus: © to appear before, &c. to 
« anſwer A. B. of a plea of debt,” it is 
become needleſs to add authorities which 
ſeem to have occurred before, or to have 
given riſe to the preſent conciſe mode: 
there are ſeldom any motions in the 
> -courts now to ſet aſide bail bonds for in- 
ſufficiency of form. But the curious in- 
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= in the margin. 


: f On a ñ. fa. the ſneriff took a bond, © to pay 
. the money at the return of the writ;“ held 
good; for the ſtatute extends only to ſuch 
bonds, which are made when defendant is in 
7 <uſtody. 

Il bail bond is taken for a larger ſum than 
that in the writ, this does not invalidate the 
bond, though the ſheriff is reprehenſible. 


Wo ; 3. What will vacate a bail-bond. 


Bail bond is void, unleſs taken and dated 


* o 
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5 
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: before the return of the writ, 
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* * Burt as now the bail bonds are printed, 


1 # gquirer may ſee them if he will, as marked 
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Cro. Ja. 286. 
2 Lev. 78. 
Goldſb. 66. 
Ow. go. 
And. 267. 
Mo. 430. 

2 And. 122. 
2 Rol. Rep. 


365. 


10 Rep. 99. 


Forteſc. 366. 


1 Will. 223. 


— —t— 
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Noy 43- 


3 Lev. 74. 


1 New Abr. 
216. 
6 Mod. 30g. 


10 Rep. 99, 
&c. 


Wood 581. 


3 Lev 208. 


BartBoys! 


If a bail bond be dated before, but not 
ſealed and delivered till after the return of 
the writ, it is void. Plaintiff brought his 
action on the bond, and the defendant craved 
oyer, and pleaded “ That it was primo deli- 
beratum, on the day after the return, ab/que 
hoc, it was delivered the day it bears date. A 
good plea, and judgment for defendant.” 

| Impoſſible conditions render a bond ſin- 
gle, and if 23 H. 6. c. 10. be pleaded, it ren- 
ders it void, 

If a writ in the name of A. and the officer 
takes a bail-bond to appear ats. B. and 
afterwards there is a reddidit ſe, by the ſame 
name, though this be vitium ſcriptoris in not 
making the bond according to the writ, yet 
it cannot be amended ; for bail muſt be ac- 
cording to the bail-bond, and not according 
to the writ. 

An obligation with PE PR to indemnify 
the ſheriff, who let one to bail who was not 
bailable, is void by the common law. 

Defendant taken by an attachment out of 
Chancery, is not bailable; and a bail bond 
for his appearance was declared to be clearly 
void by the whole court. 
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PurrTIiNG 1n BAIL, 


A CHAP. VI. 
| Oy PUTTING IN BAIL ABOVE, 


Before whom Bail. is to be put in. And 
herein of putting in BAIL in a wrong name, 
and perſoneting BA1L. 

II. Of the manner of putting in Ball, and 
= bherein of the recognizance, &c. 

III. Of the time limited for putting in bail. 


b 85 CT. I. Of thoſe before whom BAL is to be 
l 5 put in. 


on 23 H. 8. may not be acknowledged 
4 ere any but the judges of the courts at 
ininſter, or by ſpecial commiſſioners. 


Me any but a judge of the court where ſame 93. 
3 I brought, it being matter of record ; but 
ail for an appearance may be taken by any 
ice. 


1 \ en by chief juſtices at any time in vaca- 
, and tho' it is not a perfect record till 
| Mtred on the roll, yet when entred, it is a 
ene from the firſt acknowledg- 


ent, and binds perſons and lands from 
Hat time. 


D Fides, 
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T H E R recognizances, beſides thoſe Dyer 220. 


Bail to a civil action cannot be taken be- Cro. Ja. 94, 


recognizance for money lent may be Hob. 196. 


3 
It is enacted, that two judges of B. R. 4 & 5 W. & 
| Z. and Exchequer (whereof the chief juſ- M. © 4. 


34 


1 New Abr. 
207. 


Pur TINOITIN BAIL. 


4 
tices, and chief baron, in their reſpective 
courts, to be one) may, by commiſſions un- 
der the ſeals of the ſaid courts, empower Þ 
perſons (other than common attornies and 
ſolicitors) in every county, to take recogni- 
zances of bail in cauſes depending in their 
ſeveral courts. Such juſtices and baron 
may make ſuch rules, reſpectively, for juſ- =* 
tifying ſuch bail, as to them ſhall ſeem 
meet, by affidavits before the commiſſioners ; 
ſo as the cognizors be not compelled to p 


appear in perſon in the courts to juſtify 4 5 
themſelves, unleſs they live in London or 
Weſtminſter, or within ten miles thereof. 5 
That a judge of aſſize may take bail in 4 1 
his circuit, which ſhall be tranſmitted to a 
judge of the court, where the action de- 4 


pends, without oath. But on the commiſ- - 
ſioners taking bail, when it is tranſmitted 9 3 
there muſt be an affidavit by ſome credible 
perſon, preſent at the taking of the bail, of 

the due taking thereof. And the commil- 
ſioner is to have but two, but muſt take 
the fees for filing and tranſmitting the bail 
to a judge, with whom the bail-piece is left. 
Before this ſtatute, bail was taken, condi- 
onally before a judge, as it may, and muſt be 
ſtill, if the cognizors live in or within ten 
miles of London or Weſtminſter, The com- 
miſſioners muſt; by rule of court, keep a i 
5 book WE 


PzRSONATING BAIL, &c. 


ok containing entries of the names of the 
2 4 Auſe, the bail, the perſon who tranſmits 
me, and who makes the affidavit, on which 
1 ndavit the judge makes a conditional 
"3 Mlocatur, and the bail are to ſtand ab- 
*ZÞlute, unleſs plaintiff except thereto in 
1 wenty days; if he does, they may Juſtify 


pu affidavit taken before the country com- 
miſſioners. 

J Of putting in Ball in a wrong name, and of 
I bp perſonating BAIL. 


To acknowledge, or procure to be ac- 
Fnowledged, any bail in the name of an- 
ther perſon not privy or conſenting thereto, 
bs felony without benefit of clergy; but it 
l not extend to corruption of blood, or 


* 


rden of dower. 


* 


Mother before the commiſſioners appointed, 
0 thoſe who have authority to take bail, ſo 
to make them liable to the payment of 


Mall be guilty of felony, but within clergy. 
Bail for defendant was put in, in the name 
5 wt Parkes; and all the ſubſequent proceed- 
gs were in the name of Parkhurſt; after 
he verdict, judgment was arreſted ; for it 
es not appear that defendant is in the 
Euſtody of the marſhal. 

oF D 2 F. was 


= 4 
* 
* 
"= 
* 
4 
73 


my ſum of money in that ſuit or action, 
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21 Ia. 1. c. 26. 


Any perſon repreſenting or perſonating 4&5 W.&M, 


© 4 4 


Cro. El. 223. 


36 
Salk. 3. 
cites poſt. 47. 
Jo 5. 
Fareſley 38, 
104. 
Cumber. 65, 
184. 
6 Mod. 80. 


Stra. 384- 


Co. Ja. 256. 


we allowed the Earl of Banbury, upon an in 


the pillory, with a paper mentioning 1 


PfRSONATINOG BAIL, 9 


V. was arreſted as J. Villars, Eſq; and 
pretended himſelf to be Earl of Buctingban, 
and upon motion, the queſtion was, how be 
ſhould put in bail, fo as not to eſtop hin,” 
et per Cur. he need not join in the recogni 
zance, and then there is nothing to eſtoy - 
him: in civil actions the defendant is E 
bound of neceſſity to join in the recognizancte 
as in criminal; and even there, upon motia 


0 * 
23 LIT 2 
A. - - A * be P 


1 
4d — 


dictment, not to join in a recognizance, 
but to find others who gave bail for hin, 
by the name of C. Knowles, Eſq; for the 
act could not conclude him. Y 

R. offered himſelf as bail, affirming h 
was a ſubſidy- man, and aſſeſſed 4 J. in . 
ſubſidy- book; but afterwards, on further e 
amination, he confeſſed he was not a ſub 
ſidy man, and that he had been bail oY 
other actions, and had then ſworn he was 
ſubſidy- man. The court committed hin -p 


to priſon, and adjudged him to ſtand it? 


PS. — 


* 


the cauſe, wiz. © For falſe Bail.“ 4 
Bail was taken on a judgment on a ,. 
and complained to the court, that he w. 


N 3 


* 


not the man, but perſonated by _ 


which he proved by divers witneſſes ; a ak 
it was confeſſed by defendant, and thoſe with 


procured the bail. It was ordered chat * Fe 


3 


PrRSONATING BAIL. 37 


4, ſhould be made as to him, of that 

"i il, and of the judgment on the /ci. fa. 

1 Bail taken before a judge is not within TT" 
1 Je meaning of 21 Je. 1. C. 26. until it be 
1 Wed of record; but it is within 4 S5 W. 

10 5 P M. c. 4. . 4. See ante, p. 35. 

ou E Serjeant Strange reports a caſe where the Stra. 876. 
10. en to the ſheriff went before a judge to 

hecome bail above; defendant appeared 

ere, and inſiſted no bail ſhould be put 

in. Judge refuſed to take the bail, and 

ce adviſed the parties to apply to the court, 

in here it was deemed a palpable fraud in 

ca defendant, and he was ordered to put in 


* 


pail, and thereby perform the condition of 
„the bond; which was done; and they ſur- 
. — defendant next day. 


1 or. II. Of the manner of putting in BAIL ; 
1 = and berein of the recognizance, &c. 


Within four days after the return of the ook. hh 
Prit, the defendant muſt appear, by put- |, New . 
ing in bail above, either the ſame as were 214. 


Joined in the bail-band, or others. And 


this is done, by their attending at the 
"= dge's chambers, and entring into the re- 
ra cognizance; thus, 


oo 


1 1 In B. R. « Vou do jointly and ſeverally un- 
der take, that if the defendant C. D. ſhall 


** 


; He q 
« 


4t 


AInſt. 174. 
5 Rep. 70,71. 


3 B. Com. 
xix. 


Cromp. Pr. 
I, 57 
Salk. 400. 
Wood. 5 80. 


rr 


- RECOGNIZANCE. 


be condemned in this action, at the ſuit of £ 
the plaintiff A. B. he ſhall ſatisfy the coſts 
and condemnation money, or render himſelf i 


to the cuſtody of the marſhal of the marſhal- 2 | 


ſea of this court, or you will pay ſuch coſts 
and condemnation money for him.” Be 
In C. B. If defendant is not preſent, and 
does not enter into the recognizance, then the 
bail are bound in double the ſum ſworn to. 
e You (naming defendant if preſent) do 
acknowledge to owe to the plaintiff 1007. 
you (naming the bail) do ſeverally acknow- 
ledge to owe to the plaintiff the ſam of 50 /. 
apiece, to be levied upon your ſeveral goods 


and chattels, lands and tenements, upon 


condition that if the defendant be condemn- 
ed in the ſaid action, he ſhall pay the con- 
demnation, or render himſelf a priſoner in 
the Fleet for the ſame, and if he fail fo to 
do, you do undertake to do it for him.” 
Although the recognizance in the King's 
Bench 1s general, yet it is reduced to a cer- 
tainty by the judgment ; but the bail are not 
liable to a larger ſum than that ſworn to: 
but in Common Pleas they are bound to the 


Train in a certain ſum. 


Having acknowledged their aſſent to this 


recognizance, the entry is made in the 


Judge's or Philazer's books, and the attor- 
ney maſt give notice of their names and ad- 
clitions, very full and explicit, to plaintiff, 
that 


Tru Es for putting in BAIL. 


N + 


hat he may be the better enabled to enquire 


ts pf their reſponſibility, 
. M&S:zcr. III. Of the times limited for pulting 


in Ball. 


In a country cauſe, the bail-piece and af- 
fidavit annexed mult be tranſmitted to town, 
0 5 Fand put in before a Judge, 

In K. B. 


= within 40 miles in 8 days J 
= IIn AN — in 10 days 8 8 
Wl If above 40 miles 7E 
In K. B. 15 days |= 

<7 


+ Þ 
—- = 
. - 


GG 


In C. B. — 20 days 
N. B. Unleſs all the Judges are on their 
circuits, and then as ſoon as one returns: of 
which tranſmiſſion and putting in, notice 
& muſt be given to plaintiff's attorney. 


Moy not make it a good putting 1n bail, until the 
bail- piece and affidavit be filed with the pro- 
per officer in due time, but the court may 
be moved for further time. 


In a town cauſe, in King's Bench. 
In Londen or Middleſex, 4 days excluſive. 


In any other county, 6 days. 
By In Common Pleas, 4 48 . 
Any other county, 8 days f 


falls on a Sunday, then all Monday is al- 
| lowed. 


D 4 Pleas, 


In the Common Pleas the tranſmiſſion does 


39. 


And if the fourth, ſixth, or eighth day | 


In the King's Bench and Common 


40 
Loft. 190. 


1 Crom. 63. 


1 New Abr, 
214. 

Rol. Abr. 
333. 

Hob. 70. 


'Vent. 135. 
Cro. Jac, 


384, 


1 New. Abr, 
215. 
Cro. Ja. 449. 


added to any other, and taken on or before 


Tratts for putting in BAIL, 


Pleas, notice of bail muſt be given within 


four days after the caption. 


Twenty-three days are the utmoſt that 


can be allowed for filing bail, but it is bet- 


ter to file it immediately after it be ac- 


cepted. 


In the X. B. though bail be taken and en- 


tred on the laſt day of term, and the bill be 


filed on any day of the ſame term, this is 
well enough by the courſe of this court; 


though in ſtrictneſs of law, defendant is an- 
ſwerable, but from the putting in bail, as 
in cuſtedia Mareſe. and not before. The like 
caſe in trover. Becauſe the bill, whenſo- 


ever filed, hath relation to the firſt day of I : 


term. And the ſtatute of limitations may 
be pleaded, if the time be elapſed before the 
day wherein the bail is filed, though not be- 
fore the firſt day of the term wherein the 
action 1s brought. 

But it ſeems the conſtant general prac- 
tice, that every bail taken before or up- 
on the continuance day, ſhall be a bail, 
and filed of the preceding term; and every © 
bail taken after continuance day, ſhall be a 
bail, and filed of the ſubſequent term, and 
not otherwiſe; but where any new bail is 


the continuance day, the ſame will be taken 
and filed as of that term in which bail was 
" 1 in. 

So 
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go if two are arreſted on a latitat, and one * Abr. 
216. 


Suits in bail of Michaelmas, the other of I ach 182. 
ilary following, the court will allow the Cro. Eliz. 


ormer bail to be filed as of the ſubſequent Noy * 
erm: otherwiſe it would be error to pro- 
Need in a joint action, on bail put in of dif- 
rent terms. 
But bail ought to be put in of that term 6 Mod. 226. 
Ih which the writ is returnable; that is, be- 
pre the eſſoin day of the next term, till then 
1 Þ is irregular to proceed on the bail- bond; 
hut plaintiff, in the mean time, may take 
In aſſignment or warrant. 
„ This ſeems to apply, where the plain- 
tiff could not, by the common rules, 
get good bail filed before the laſt * 
of term. 
lf in trover commenced in Hilary term, Vent. 135. 
Y ie converſion is alledged to be on the 3d 
7 rae in ſame term, and bail is filed the 
t day of the term; yet this is well enough, 
r the action ſhall not be ſaid to be depend- 
g till bail is filed. 

S0 likewiſe, till bail put in, defendant is 3 Lev. 343. 
pot in court to plead any thing, nor is | 
Plaintiff bound to declare againſt him. 
4 If defendant therefore does not put in 

A had he cannot nonpros plaintiff, 
| The bail may enter into recognizance at 8 Mod. 188. 
y Pcrerent times, and before different Judges; 
3 4 ut the rf is de bene efſe, and no complete bail 
is 


T:imzs for putting in BAIL, 


-£% 
_, : 
"= 
Wh” 
> * 
Fy « = 
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Salk. 98. 
6 Mod. 24, 
25. 


Mich. 16 
Car. 2. 
Mich. S. Ann, © 


"!" *ExCerPrT10N. 
is given till the laſt is taken; and ſo her i 1 
is no relation to the taking the firſt, for then | 
an bail and entry is perfect, and not before, 
gut the practice hath ſince been altered; 
and the judge will not take one withoul 
the other bail, although the recogni-. 
zance is joint and ſeveral; but the latte: 
part of this caſe holds in corroboratio® 
of the above authorities as to adding 
bail, ol different ws, Se. A 


s- 
: 


hs A r. vn. 


10 


T.TY — — OO; 


— 


2 ng tt fk,” ey wang 6 —, * 


. 


* 


LAINTIF Fon receiving notice of f 5 
bail put in for the defendant, makes oY 1 


' = s 
Valet Scheit juhißertien, by not 8 af 
exception in the bail- book, or by delivering "Fi 
his declaration Fe or by demand] 9 
ing a plea. N N 
But if lie excepts to them, he muſt marie 
the fame in the bail-book, and give notice 
thereof to the defendant's attorney wing 
twenty days after the fling, elle, thoſe bal 42 
will be, allowed. ; 
EN It he waives or neglects ſuch notice, "= 
6 made thereof, and affidavit filed o de- 32 
et fence 


JUSTIFICATION. 


%-ndant within four days after the 2oth, the 
gail ſtand allowed, by rule of court. 

And if plaintiff thus accepts the bail, he 
ay take the bail-piece from the Judge's 
Chambers, and file it for his own expedition, 
put after twenty days it becomes abſolute, 
Ind defendant takes it away and files it. 


II. Of Juſtiſication. 

& It is incumbent on the defendant to juſtify 
His bail in four days after receiving plain- 
ff 's notice, of exception, provided there be 
Ac many days left of the term; elſe they 
3 I uſt juſtify on the firſt day of next term; 
And defendant muſt give notice thereof two 
9 » before. e. 

But this head may be divided into 


m_ 
* 
1 
1 
IM 
A 
+3 


5 


1. The methed of juſtification, and the mat- 
ers 1 00 tbereto. 

2. What is a waiver of ſuch nn 

7K 14. 725 default of juſtification : and herein of 
N 7 Wang bail. 


a I. Of the method of juſtification, and the 
* \ matters incident thereto. 

5 2 Every juſtification in court is done by a 
ö motion, and the bail are called into court, 
5 examined as to their ſufficiency, (if oppoſed) 
2 2 ſworn to be houſekeepers, and to be 
Worth double the ſum ſworn to in the action, 
ter payment of all their debts. 

a: 4 5 Bail 


43 


Comb. 263. 


Salk. 98. 


44 Jos TIFICATION, 


Barnes 68. - Bail are not bound to juſtify till plain 
gives notice of exception. 4 
Ibid. 64. Bail gave notice to juſtify in court ona 
day certain, before which day they juſtified yl 
at chambers, and ſurrendered the — 3 


on bail-bond allowed. 3 
6 Mod, 24, It is ſaid, that after exception, there is no 
2 limited time to juſtify or exchange them for 


ſame bail he put in, it ſhould be in 

two days after notice. 9 

Notes in C. B. Sunday is not a day allowed as one, in ail 

220. notice to juſtify ; and notice on Saturday rol g 

juſtify on Monday has been held inſufficient. 

* * But to obviate this difficulty of time for A 

this notice, it is better to give notice tu 

juſtify on the ſecond day next after the 04 

day on which notice is given. 8 

. If bail be taken in town, they muſt juſtifl 

in town: An affidavit in the country of their 
ſufficiency will not be admitted. 

The method of; uſtifying a country bail in 

court, is by reading the affidavit of their 17 1 1 

tification; of which defendant muſt give no- 


tice 


Be 


7 
* 
VE: 


Jos TIFICATION. 


ice, that ſuch affidavit will be produced and 
read: this by rule of court. 

XZ Bail was put in and excepted to, and other 

© bail added. The laſt bail juſtified before a 

Judge, without giving notice to plaintiff's 
7 1 attorney: The firſt bail juſtified in court, and 
9 1 the defendant moved to ſtrike off the addi- 

„tional bail, ſnewing, by affidavit, that he had 

voluntarily got himſelf added in the bail- 


piece, on purpoſe to have defendant in his 


power, and ſurrender her when he thought 
proper. And the court ſo ordered. 
be” Landed property in Jamaica does not 
=X qualify a bail to juſtify, becauſe it is not lia- 
ble to the proceſs of this court. This deci- 
ion was founded on a ſimilar caſe mentioned 
4 by Mr. T. C. jun. 
=X After exception, bail muſt juſtify, or plain- 
tiff muſt withdraw his exception, before he 
| ; can proceed to trial ſo as to charge them. 
Bail cannot be juſtified before a judge at 
his Chambers, except it be by conſent, or 
L. for neceſſity in vacation; and in the latter 
1 caſe, they ought to be juſtified again in Term. 
And upon that, defendant is compelled to 


aſſizes, if it be an iſſuable term. 


2. What is @ waiver of juſtification. 


If plaintiff delivers a declaration peremp- 
torily to plead, before Juſtification, it is a 


waiver 


45 


Rep. Pr, 
Ceo B. 


4 Burr. 2526, 


12 Mod. 385. 


6 Mod. 24. 
Barnes 115. 


accept a declaration, and go to trial at the 


Rep. Pr. C. B. 


155, 156. 
1 Lil. Abr. 
185. 


= 3s 4 oo K 2 . — — 
= 4 
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1 Cromp. Pr. 


79: 
10 Co. 99, 


100. 

Salk. 99. 

1 New Abr. 
207. 


Far. 50. 


Rich. K. B. 
150. 


Prac. Reg. 


67, 81. 


given; ſo as not to delay plaintiff of a trial 


WAIVEZR of JUSTIFICATION. 


waiver of ſuch juſtification, and the court F 
have granted a rule in this caſe, to ſhew 8 
cauſe why exception ſhould not be ſtruck 
off the bail-piece, and ball be allowed. | 

So likewiſe if defendant demands a plea q 
before juſtification, this amounts to an ac- 
ceptance of the bail. And by taking aſſign- 
ment of bail bond, he waives his right of 
exception. 


„ 


3. Of default of juſtification, and berein of F 
adding Sail, &c. | | I 
Tt bail, or either of them, fail in their juſ- 


tilication, immediate notice (of four days) 
of adding and juſtifying freſh bail muſt be | 


(in which caſe defendant will be bound to B 
terms) and fo as to be within the rule to 0 
bring in defendant's body, of which more 7 41 
hereafter; elſe they are wholly precluded, and 
the ſheriff will be fixed with the debt. But 


if within the times limited by the rules of 
the court, defendant put in inſufficient 4 1 
bail, to juſtify, ſeveral times, the court have 


ordered an execution. 55 
And before the court will permit the added 
bail to juſtify, they will order the defendant 


to pay plaintiff his coſts of the former day, 
when default was firſt made. 2 


The plaintiff need not except to the added 
bail, indeed the notice of juſtification there- 
4 
oi 


AD DINO BAIL.” 


mews this to be needleſs, for as defendant 
V 8 bound to perfect his bail in time, he is 
Kk pliged to give notice of adding and juſti- 

Fing him on a day certain, without waiting 
Ir plaintiff's exception. 

And if he ſhall not have time to do this, 
> may take out a ſummons before a Judge 
r that purpoſe; but he will then be bound 
terms, as beforementioned. 

_ﬀX Upon adding freſh bail, the former are 
t diſcharged of their recognizance ; but 
q do continue ſureties for the defendant, 
Inleſs they move to be exonerated ; where- 
oon a rule is made to ſtrike them off the 
1 ail- piece: and they may move at any time 
ter. 

9 So if exception be made to one bail, and 
other be added, the court will grant leave 
ſtrike out the former from bail piece, at any 
me before ſci. fa. and then the proceedings 
to him may be ſtayed after ci. fa. 

After exception, defendant added bail, but 
10 not juſtify in court in four days, plaintiff 
9 roceeded on the bail- bond, and held re- 


8 £ ular, 


d 8 * * But hitherto the defendant has been 
nt ſuppoſed not to be compelled by the 
plüaintiff to proceed in his juſtification 
by rule: though that has been ſlightly 
.1 mentioned, yet it was thought more 
3 regular 
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1 Cromp. Pr. 
72. 


1 Will. 337. 


1 Crom. Pr. 
66. 


Barnes 65. 


23H. 6. c. 10. 
12 Mod. 447. 
Vent. 88. 
1 Mod. 33, 


57. 244 
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that compulſion may be divided into 


1. Ruling the ſheriff. 
2. Proceeding againſt him. 
3. Taking an aſſignment of bis bond, 


1. Of ruling the ſheriff. 


regular to defer it to this head, where 3 
$ 


„Not to infringe too far upon the books | 


'F, 
* N 


of practice, it is intended to be brief 
upon this point, as well as all others re 


lative thereto, the doctrine and theory A 4h 
being chiefly the ſcope of this work. 
And to adhere to this plan, and at the 


ſame time to obſerve a juſt method, ii 


may be proper only to remark 


That, if defendant ſuffers the four days 


preſcribed after the return of the writ to 
elapſe without putting in bail, then, and 


not till then, it is ſtrictly proper for the 
plaintiff to take out a ſide- bar rule, for 
the ſheriff to make a return to the wri, 
which he muſt do in four days excluſive. 
And if at that time no return be made 
to the writ, or bail be put in, and no- 


tice thereof given, plaintiff may have 


another rule to bring the body of de- 
fendant into court, that he may be 


charged by the plaintiff in che cuſtody 2 


of the marſhal or warden: And if thi 
rule is not complied with, plaintiff has 
his option of moving the court for an Wi 

| attach- 15 


Procttbinc againſt SENI r. 49 


attachment againſt the ſheriff, or of 
taking an aſſignment of his bond. But 
of this in their order. 


2. Of proceeding againſt the ſheriff. 

lf an attachment be granted, the ſheriff 
5 muſt pay plaintiff his debt and coſts, and 

can only recur on defendant and his bail be- 

Pov. by action on his bond; and if the bond 


-| is inſufficient to cover him, he is without re- = S208 
"| bY + Wrnedy, for his own neglect, 2 Vent. 237. 
<. Contra. 3 Leon. 208, 1 Wilſ. 223. 


0 9 If the perſons taken by the ſheriff in bail- 1 Lil. Abr. 
bond be good men, and pending the ſuit be- 
come inſolvent, he ſhall be excuſed ; for the 
Nlatute obliges him to take bail, and they 
dere good at the time he took them. 
But if bail have been put in who did not Loft, 1 59+ 
WS uſtify i in time, plaintiff cannot move for an 
-* attachment, unleſs he had regularly excepted 

to the bail. But query. 
1 1 Mr. Cunningham (whoſe labours it may Pig. «. 1. 
9 Hot be improper on this occaſion to acknow- F. Bail. 
Wedge) cites the ſame caſe from Rolle, Croke « Tung © 
and Ney; that if the ſheriff returns a cepi cor- on El. 824, 
2 on a meſne proceſs and parat. habeo, he © 3 
a only be amerced if he does not bring 7 
un the body, though he ſhall be attached if 
he does not return the writ ; the reaſon is, 
Becauſe the ſheriff is bound to bail the party, 


and therefore if he is miſtaken in his ſure- 
E ties 


| i 8 \ ö 


00% . 


1 
bil 1 | 
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an 


__ r 


Cro. El. 624, 


Noy 43- 


: 
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ties, he is not to ſuffer in his liberty; and] 
returning the writ Is in his own power ; but L [ 
2 a 


body which he was obliged to bail. Alſo, 
another, 

In caſe; plaintiff declared that he fue | 
forth a lat. — delivered it to the ſheriff to 
arreſt J. S. and acquainted him of his cauſe 1 
of action, and that he intended to declare in 
debt, and that the ſheriff afterwards arreſtedſ 
him and let him go, ab/que aligua ſecuritas 
fnventa; and at the day returned cepi cor pu: 
et parat. habeo, &c, which was a falſe return. 
Defendant pleaded that 7. S. being arreſted 
put in ſureties for his appearance, ſufficien' 
perſons in that county, and bound in 40% 
and pleaded the ſtatute, and that by reaſon 
thereof he let him go at large; ab/que ho, 
chat he let him go at large without any ſe. 
curity, prout, Se. it was adjudged, that the 
traverſe was good, and that the ſtatute com- 
mands him to let priſoner go upon bail, and 
that he is compelled to take bail, but thei 
ſufficiency is left to his diſcretion, and 
though the return was falſe parat. haben 
when he was at large, yet that is but a con- 
tempt to the court, and finable ; but the? 
party ſhall take no advantage of ſuch re- . 
turn. Another, os 

In debt on an obligation dated 25th Sp. 
defendant pleads ww" a ca. fa, was awarded 
28215 


a 
J 
= 
7 
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13 © as 


8 


ASSIGNMENT of Bairt-Bonp. 
- 


ainſt B. who was taken thereon, the oth ; 
Ind bond was taken for his enlargement. 
© Plaintiff demurred and had judgment, be- 
„ auſe it appears that the obligation of bail 

H as made before the arreſt, and therefore it 
ould not be avoided by 23 H. 6. c. 10. but 
to e ought to have pleaded primo deliberat. of 
lc ue arreſt, and it was agreed by 7e/verton and 


* 


in enner, that if a ca. be awarded againſt B. 


cd 5 nd before the arreſt, the ſheriff takes a bond 
e him for his enlargement when he ſhall be 
1 SMWrreſted, that by ſpecial pleading it may be 


* 


n. voided. See aute 32. 


ed 2 


ol 


ente 3. Of taking an aſſignment of the bail-bond. 

I 8 1. *,* If the bail are reſponſible, it is right 
mM for the plaintiff to apply to the ſheriff, 
e. in caſes of default of bail, for an aſ- 
18 fignment of his bond, rather than to 
m. put him to the pain of an attachment: 
i when it becomes the plaintiff's right to 
en; fue the bail below thereon, and thereby 
nde exonerate the ſheriff, on whom plaintiff 
4% cannot afterwards recur for any part of 


n-. His debt and coſts. Although this be- 
he | ing a proceeding againſt the bail, and 
re. therefore more regularly to be conſider- 
cad under the next chapter, ſhewing 
AS how far they are liable, yet it ſeemed 
el EE here to come in courſe, as conſequent 
XZ to a default of bail above, and therefore 
E 2 it 
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1 Lil. Abr. 
187. 


4 & 5 Ann. 


6 Mod. 122. 


1 Crom. Pr. 
$4. 


1 Will, 223. 


6 Mod. 122. 
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it may be well to cite the authorities 4 4 
thereupon, | 1 


If any perſon be arreſted by writ out of any 
of the courts at Weſtminſter, and ſheriff takes i 
bail for defendant's appearance; ſheriff, at 
the requeſt and coſts of plaintiff, ſhall aſſign WY 
to him the bail-bond, or other ſecurity taken, 
by indorſing the ſame, and atteſting it under 
his ſeal, in the preſence of two or more cre- 
dible witneſſes, which may be done without 
ſtamp, provided ſuch aſſignment be ſtamped i 
before any action be brought thereon ; and Wi 
if ſaid bail-bond or ſecurity be forfeited, 
plaintiff, after ſuch aſſignment may ſue there- 
on in his own name; and court where ſuch ? 
action brought may, by rule, give ſuch relief 
to plaintiff and defendant in the original ac- 
tion, and to the bail and ſecurity, as i 
agreeable to juſtice and reaſon, and ſuch rule 
ſhall have the effe& of a defeazance to ſuch „ 
bail- bond or ſecurity, bf, 

Defendant" in the original action may ſet Wi 
aſide the aſſignment, by putting in and per- 
fecting bail, on motion or ſummons. - 

After taking an aſſignment, plaintiff can- i 
not rule the ſheriff to return the writ 8 

All the clerks faid, they knew the ſhc- 
riff amerced after an aſſignment, but Hol! 3s 
Ch. J. ſaid, he had known it denied per re I 
liguos juſticiarios. 3 


I» 
8 * 
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The ſheriff cannot be amerced till he has 
een ſerved with the rules to return the 
Writ, and bring in the body; and plaintiff 
E pught not regularly to take aſſignment of bail- 
ond and proceed thereon till that time; for 
EM f there is no return of a cepi corpus, the court 
8 vill ſtay proceedings on the bail- bond. 
But there are rules of court which do 
ow the bail- bond to be put in ſuit, if the 
treſt be in London and Middleſex, ſo early 
Ws the fourth day, excluſive after the return, 
A n B. R: and in C. B. on the fourth day ex- 
Eluſive: of the appearance day. 
If in any other county, fix days in B. R. 
Wand eight days in C. B. And all other or 
Wrontrary. proceedings may be ſet aſide with 
oſts. 
8o, if after bond be given to the ſheriff, 
nd then defendant die before any proceed- 
I Ings be had thereupon, and plaintiff not- 
1 take an aſſignment, the court 
will ſet aſide all the proceedings. So alſo, 
3 Put with coſts, if bail-bond afſ igned, and 
Wefendant dies before judgment. 
But where defendant gave bail to the 
Sheriff, without putting in or juſtifying 
1 Wi above; plaintiff ſtaid a year, and then 
Wdefendant died, on which plaintiff took an 
aſſignment. The court held this good, he 
ire long enough to perfect his bail, and 
L the bail ſuffer for delays of the principal. 
E 3 In 
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3 Salk. 56, 


Trin. 6 G. 35 


11 Mod. 2. 


$ Mod. 240. 


Barnes 61, 


Barnes $0, 
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1 Bur. 642. 

3 Ibid. 223. 
4 Ibid. 1923. 
3 Wilſ. 348. 
1 Crom. Pr. 

80. 


Salk. 97. 


635 123: 
1 Will. 223. 


1 Cromp. Pr. 
81. 
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In an action brought on the bail-bond, 
the arreſt is not traverſable. "i 
This action muſt be brought in the court 


where the bail-bond given, and venue laid 
in the county where ſame was taken or 
aſſignment made, and the defendant therein 


cannot be held to ſpecial bail. | 
If plaintiff ſue the bail-bond, he cannot 


refuſe the ſame perſons to be bail to the ori- 


ginal action; but if he ſues the ſheriff, he 


may refuſe to accept thoſe who were ſure- 


ties to him. So in a cauſe removed from 


an inferior court, he muſt take the ſame as 


were bail below, if they be offered, ex- 
cept in London, where the officer who takes 
bail, is liable for their reſponſibility. FN 


If the bail below become bail above, 


plantiff cannot except to them; but by : N 
Holt Ch. J. if the ſame that were bail before 


become bail to the action, and he excepts 


againſt them, and they do not juſtify, he 
may go on with amercement againſt the 
ſheriff. 


2. If by neglect deſendant has ſuffered plain- | 
tiff to take an aſſignment of the bond, and 
is deſirous of ſtaying proceedings thereon, | 
he muſt firſt juſtify his bail and then move 
the court, on affidavit of facts, to ſhew 
cauſe why proceedings ſhould not be ſtay- 
ed; or he may do this by ſummons ; and will 
be bound to terms; and if plaintiff has loſt 3 

a trial, 


ASSIGNMENT of Bait-Bond: 


u trial, he will be required to conſent that 
Fe be entred againſt them on the 
Wbail-bond for plaintiff's ſecurity ; but if 
the delay is through plaintiff's own neglect; 
> it will be otherwiſe. As where defendant 
ni 5 died before judgment could be obtained in 
the original action, court ſtaid proceedings 
on the bond; but if defendant lives long 
enough, or ſo long after the arreſt, that if 


e he had put in bail in time, plaintiff could 
have had judgment and execution, court 
1 RE will not ſtay proceedings on the bail-bond. 
y f If this matter be moved, plaintiff muſt have 


i notice. 
== Plaintiff may ſue the bail-bond, although 
one bail ſhall have perfected. 


75 Bail-bond was taken, capias was return- 
able on the firſt return of Hilary, defendant 
obtained time to perfect bail to the laſt day 
of that term, taking ſhort notice of trial for 
the ſitting after term; the bail not being 
perfected, the bond was aſſigned and put in 
ſuit; defendant dying in April following, 
bail applied to flay proceedings, he dying 
before judgment could be obtained: 

Cur. Plaintiff had not been delayed, if de- 
fendant had perfected bail in time, for he 
= might have tried his action after that term, 
5 a E 4 and 


Cro. El. 


53 


Ante, 53. 


3 C. P. 
84. 

Barnes 46. 

172. Plow. 6g. 


672. pl. 31. 


Barnes 112. 
I Crom, Pr. 
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17 Car. 2. 


Stra. 1262. 


1 Lil. Abr. 
181. 


4& 5; Ann, 


* 6 Mod. 25. 
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and by 17 Car. 2. might have entred his 
judgment thereon after defendant's death. 
Writ returnable in Eafter, bail bond 
taken; plaintiff did not proceed till October, 
then took alignment, and ſpecial bail was 
put in next day. On motion, to ſtay the 
proceedings, the queſtion was, whether the 
bail bond ſhould ſtand as a ſecurity ? De- 


fendant inſiſted contra, plaintiff never hav- 4 
ing delivered declaration conditionally, and r 
thereby not haſtened defendant. The court 


held he was not bound to do ſo ; defendant ® 
was in the firſt fault, whereby plaintiff loſt 
a trial; the bail-bond ordered to ſtand as a 
ſecurity. | 

In all cafes where the ſheriff ſues a bail 
bond, if defendant cannot plead a comperuit 
ad diem, he muſt pay coſts on ſtaying pro- 
ceedings on bail-bond: for if he cannot ſo 
plead, and thus the bond be. forfeited, let 
the defendant's caſe be what it will, it will 
be a favor to the defendant to ſtay proceed- 
ings thereon, But on affidavit and motion, 
that the cauſe hath been under an argu- 
ment, the court will ſet aſide proceedings, 
and compel plaintiff to proceed in the 
original action; but this is now left to the 
judges by ſtatute. 

The bringing principal, intereſt, and coſts, 
into court, after notice of trial, is not ſuf- 
ficient to ſtay proceedings on bail- bond; un- 

leſs 
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s it be brought within ſuch time as not 
BD delay or hinder plaintiff from going to 
Fial. Per cur. 

A motion to ſtay proceedings, defendant 
the original action was arreſted on a 7ze/- 
i. ca. into Suffolk out of London, and the 
TY Sail by miſtake was filed with the Filazer of 
Tondon. Court held proceedings on bail- 
bw. regular, and would not ſtay them but 
= payment of coſts, and defendant's giving 
plaintiff judgment on the bond, to ſtand 
Pa a ſecurity to plaintiff, and accepting a 
Weclaration, and pleading thereto, and taking 
& = otice of trial after term; but defendant 


| Proceedings on bail-bond ſaid, plaintiff 
5 : aving declared on the original action, and 
4 thereby had concluded himſelf. 
=> Defendant had ſurrendered himſelf by 
miſtake, to the King's Bench, inſtead of the 
Fleet, Bail moved to ſtay proceedings, 
Put plaintiff had been delayed, and rule diſ- 
miſſed. 
Defendant ſurrendered himſelf in diſ- 
charge of his bail, after exception, and be- 
fore juſtification ; and proceedings on bail- 
bond were ſtaid. But, in a ſubſequent caſe, 
the bail to the ſheriff had ſurrendered de- 
fendant into his cuſtody before the return 
of the writ, and moved to ſtay proceedings 


en bail- bond; but the rule was diſcharged 
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with coſts ; for Lord Mansfield ſaid, Noting 
can be a performance of the condition of 2 
bail-bond, but putting in bail. 


3. *,* Actions againſt the defendant, and 

ent; againſt the ſheriff, have 9 5 

been the ſubject of this chapter; but as | 

actions on the civil recognizance are * 

incident to the aſſignment of the bail. 5 

bond, they come regularly under notice ; 

here. 9 8 

Hob. 193. In all actions brought on the recogni- n 

2 Roll. 182. zance againſt bail, the venue muſt be laid in, 

* the county where the recognizance was * 

taken, in King's Bench. In Common Pleas it | 

is good both ways. 5 5 5 
Ie Abr. If the bail are ſerved with proceſs on the 
216. recognizance, they have eight days after the 
4 return to ſurrender principal, in their own | 
Jo. 290. diſcharge, elſe they are fixed. 1 


Winch, 61, 62. Godb. 354. Ray. 14. and the other authoritia th 
cited in the New Abridgment. 258 


1 New Abr. Recognizance was, that D. on eight days ® 
8 . warning, ſhould appear to any action to be 5 
Yelv. 52. brought againſt him by C. and if condemn- 
ed, to pay condemnation, c. In debt on 
this recognizance, it muſt be averred, that 
he gave D. eight days warning, for A. is 
bound only to anſwer the condition in ſuch 
action, on which eight days warning was 5 
given, 2 62 


AcT10Nn on the REecoconizaNnce. 


' 1 r for that is the foundation of the 
hole; and there is no reaſon that D. by 
A Pis voluntary appearance without warning, 


\; Would prejudice his bail. 

8 : : Defendant in the original action brought 
.. Error on that judgment ; plaintiff imme- 
ref Diately brought debt on the recognizance 
9 againſt the bail, who moved on account 


f the writ of error to ſtay proceedings 
71 the action againſt them. The court 
ere unanimous, that he might proceed to 
zudgment, but muſt ſtay execution until the 
rror was determined. 

In an action on civil recognizance, the 
ir bail pleaded the death of the principal be- 
fore iſſuing the writ. Parker Ch. J. held 
3 it an immaterial plea; for death before 
jiſluing the capias, is death before the return 


lf of it; but if it be found that principal did 

not die before iſſuing the capias, it is plainly 
ol uothing to the purpoſe; for notwithſtand- 
4 ing this, he may die before the return of it; 
therefore plaintiff muſt have his judgment: 
ſo alſo, the plea of death of the principal, 
before the return of capias is good; but it 
5 is not good, if pleaded generally, without 


J confining i it to ſome time, and ſpecifying the 
* ſame. 


5 
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CHAP, VIII. 
How FAR BAIL ARE LIABLE. 


\HERE ſeems, from the diverſity of | 
the early deciſions, a doubt of long 


Cro. Ja. 489, ſtanding, whether the lands of the bail are : 
liable upon their recognizance, or upon the 


and feq. 
Ses ante, 37. 


1 Lil Abr. 
182. 

Paſch. 8 W. 
B. R. 


1Lil. Abr. 
181. 

1 New Abr. 
215. 

2 Show. 335. 


judgment, as to the firſt point the recogni- 
zance may ſerye to elucidate. In the King: 


Bench it is general, and ſilent as to lands; but 


in the Common Pleas it expreſly mentions lands 


and tenements :—the actions brought againſt 


the bail on their recognizance, are perſonal 


actions; but indeed, if the plaintiff therein has | 


judgment, his execution, may be as he 
chooſes, by elegit, or fi. fa. or ca. ſa. 
If plaintiff file a bill of Easter, and bail 


is not put in till Trinity, the bail are ne- 


vertheleſs liable; becauſe the action was 
then depending; but if the bail be put in 
of Eaſter term, and the bill be filed of 77i- 

nity term following, there the bail ſhall not 


be liable, becauſe there was no action de- 
pending when the bail was put in. | 


If plaintiff delivers a declaration in more 


damages than the recognizance was taken 


for, they are only liable for their recogni- 
zance: this may be collected from a former 


caſe cited elſewhere, that if two declarations 


be delivered, bail are only liable for the | 
damages in that, which agrees with their 


recognizance. But 


How far BAIL are LIABLE. 


But if damages be given for more than 
She bail were taken for, they are liable for 
the ſurplus pro tanto. But there is a caſe 
In Salteld, where the damages on treſpaſs, 
aul. and battery, far exceeded the ac 
etiam, and the bail were not chargeable; 
and this judgment was grounded on an ex- 
Preſs rule of court. 


2 Keb. 552. 


On this head Lilly ſuggeſts the fol- 
owing query —Whether the bail ought not 
to bring the amount of their recognizance 
4 5 nto court ? 


XZ Tf bail be entred thus, viz. ſubpæna execu- 
4 = in adjudicatione, where it ought to 
Fo ave been /ubpena condemnationts, yet it ſhall 
. tand for the judgment as execution; ad- 
Judged upon a writ of error, and ordered to 
be amended and made Jubpena executionis ju- 
dicii, as well as for the execution. 

Bail cannot be taken for a part, viz. the 
| execution and riot the 5 882 no more 


. 7 iſſue execution againſt the principal, on a 
1 8 * warrant of attorney given to indemnify him, 
till ſome proceſs has iſſued on the bail-bond 

or otherwiſe, whereby he has received in- 
x is Jury. 
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How LIABL E on REMOVALS. 


If a man arreſted in a franchiſe, ſues a | 


writ of privilege, and removes the body 


and the cauſe, and after does not come to | 


by 
1 
od 
” 
* 


$ 


prove his cauſe of privilege, plaintiff in the 


franchiſe may have procedendo, and therefore 


it ſeems that there the firſt ſureties remain, 


Contra, if he had been diſmiſſed by allow- 
ance of the privilege, for then they are dil- 


charged: for when they remove the body 
and the cauſe, they do not remove any ſure- i 
ties, and there is not any record againſt 
them; and the privilege being allowed, they 


are diſcharged ; contra when privilege 1s not 
allowed, for then privilege and cauſe was 


always remaining with thoſe of the fran- 
chile. 


So, bail was given in an inferior court, 


and on habeas corpus, bail taken in King's 
Bench : afterwards a procedendo was awarded, 
and judgment againſt the principal in the in- 
ferior court, which was affirmed on a writ 


of error; and on a ſcire facias againſt bail 


below, it was adjudged, that they were diſ- 
charged, although the bail in K. B. was not 
filed, for that could not be till the term: 
but it was agreed by all, that if the proce- 
dendo had not been delivered to the ſheriff 
before, the taking the bail above, it would 
have been a ſuperſedeas to the firſt writ, and 
the bail in the inferior court muſt have 


| ſtood, : | 


It 
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If a writ of error be brought, and former 
Judgment reverſed thereon, the original bail 
re liable, for when the firſt judgment is re- 
F erſed, it is as if that judgment had never 
een, and as if at the firſt the principal had 
peen condemned in the inferior court. 
In caſe of bailing a priſoner, the conſtant 
bule in B. R. is, that where the return of the 
; F eriff is to be at a day certain, and the pri- 
Woner is bailed before the return, the bail 
hen to be taken ought to be in a ſum of 
4 1 oney, and not body for body; the reaſon 
is, becauſe, before the return he is not pre- 
5 cent in court; but if he is bailed, after the 
*% day of the return, and when he is preſent in 
court, the bail is then to be de die in diem, 
= nd in this caſe, the bail ſhould be taken 
body for body, becauſe the priſoner is then 
HY preſent in court, 
X77 Plaintiff recovered in debt in B. R. and on 
1 gawarding a ca. ſa, defendant died; the 
gaueſtion was, if an action of debt lay againſt 
bi his bail; the executor having nothing, a 
8 facias doth not lie againſt bail; and in 
Ci. B. court was divided, 
: a Principal died after return of ca. /a, 
and before ſecond ſeire facias, the bail were 
held liable, for it was their omiſſion that they 
did not ſurrender him, he being alive at the 
I 9 return of the ca. ſa. 


The 


Cro. Ja. 94. 


Bulſt. 45. 


Bailing a Pri- 
ſoner. 


Death of 
Principal. 


Ray. 1452. 


* 


64 


Mod. 16. 


4 Burr. 2503. 


Diſcontinu- 


ance. 


2 Stra. 1216. 


2 Cromp. Pro 


72. 


1 


How far BAIL are 1145 L k. 


The courſe of the court is, that bail be 
taken for no more than the ſum in the writ, 
but yet the bail ſtands for all actions at the 


ſuit of the ſame plaintiff; but it is otherwiſe 


if a ſtranger bring an action againſt him. 

After bail had juſtified, plaintiff, doubt- 
ing of their ſufficiency, obtained a ſide- bar 
rule to diſcontinue, without diſcloſing that 
bail had juftified ; and then made freſh affi- 
davit, and laid the action in another county, 
and inſiſted that Clerk of the Rules ſhould 
mark the affidavit “ that ſuch a debt was 
ſworn to”, in order to charge defendant in 
cuſtudy of the marſhall; as, this being the 
laſt day of term, defendant could not juſtify 
bail in the new action till next term, and fo 
muſt remain in cuſtody till then. The 
court ſaid he ought to have aſked leave to 
charge defendant in cuſtody, diſcloſing the 
whole of the cafe, and, after ſome demur, 
diſcharged the ſide-bar rule; ſo that the bail 
to the former action, who had juſtified, ſtill 
remained liable to their recognizance. 

Mr. Priddle was the attorney concerned, 
and cited, in his juſtification, a cafe where 
defendant was holden to bail in the ſecond 
action; though he was arreſted upon it, be- 
fore the former was diſcontinued. 


Where plaintiff ſues out an elegit or F. fo. 


againſt defendant, he releaſes the bail : But 
ca. ſa, being perſonal, and requiring defend- 
ant 


How far BAIL are L14aBLs. 


& int to ſurrender himſelf, is the only writ in 
execution againſt defendant which affects his 
bail; and if he is not ſurrendered at the re- 
turn of the writ, bail are liable on their re- 
cognizance. And this writ muſt be return- 
ed by the ſheriff “ non eft invent.” before 
bail are ſuable. But if principal be taken 
thereon, plaintiff cannot ſue bail at all: 
WE fo c contra, he cannot take defendant, after 
taking the bail. 

But if one of the bail be in execution, 
plaintiff may take the other. 

In the Common Pleas, plaintiff may levy 
part of debt on defendant's goods, and re- 
mainder on thoſe of the bail; but if he firſt 
take defendant's body in execution, he can- 
not touch the bail or their goods. 

The judgment on ci. fa. being ſeveral, the 


execution may be ſeveral; and a ca. ſa. ſued 


out againſt one of the bail only is good, al- 
though the ſecond ſcire facias is joint; and 
as the recognizance is taken ſeparately, they 
may be ſeparately ſued, 

If plaintiff ſue principal by capias, and 
bail by ſci. fa. and have judgment on each, 
this is ſuch a ſeveralty, that he cannot have 
execution on either of thoſe judgments 
againſt the goods of principal and bail, for 


there muſt be ſeveral executions on ſeveral 
judgments. 


Executions. 


Ja. Dict. 
Tit. Bail. 
Barnes 66. 


2 Cro. 220, 
2 Bulſt. 68. 


Inſt. Ley 
91. 220. 


1 Lev. 226. 
Sid. 33. 

2 Sid. 12. 
Barn. 74. 

Prac. Reg. 
C. B. 88. 


Sty. 290. 


F. 8 Bail 
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66 B BAIL diſcharged. 
Noy is. Bail in the original action are not liable 


for the coſts aſſeſt in the Exchequer on a writ 
of error brought on the judgment. 
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How Tre BAIL ARAI DISCHARGED, 


*.* Perhaps it ſhould ſeem that this ſub- 
ject ſhould have been poſtponed to the 
cloſe of this firſt part of the digeſt; 
but as we have hitherto proceeded in 
the ſame track which every cauſe in 
practice follows, ſo it was thought pro- 
per to finiſh what related to the defen- 
dant himſelf, before we entred upon 
any proceedings againſt the bail; and | 
in this caſe, having found how far they 
ſtand liable, it may be well to ſee how 
| they may be diſcbarged. And this by 
| dhe following method, 
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Sxer. I. General cauſes of Discnance, 


SECT. II. Of SURRENDERS. 
' Sxer. III. Of the Exonzrerus. 
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Sxor. I. General Canſes of DisCHARGE, 


1 Lil. Abr. eng of the principal, is in ay a 
en diſcharge of his bail. | 


Ibid. 177. 3 
I Cr. Ja. 620. If plaintiff does not declare in two terms, 


Salk. 98. defendant may nonſuit him, and then the 
| Comb, 295. 3 bail 


BAIL diſcharged. 


Wil are diſcharged (and likewiſe the prin- 

Pal, if in cuſtody on common bail), 

Jon an original fued in London, and bail 

We in, plainriff declares in another county, 

ch declaration is good againſt defendant, 
t his bail are diſcharged ; and not liable 
4 * fa. But Mr. Bacon's ſubſequent au- 
ority differs from Levinz; for he makes 
e bail liable to che damages on the decla- 

tion. 

A bail-bond was entered into to appear 
AM e firſt return of Mzichae/mas; defendant 

ed on the 10th of November, and on the 

ch, bond was aſſigned and ſued. On mo- 
os, the ſuit was ſtayed on payment of coſts ; 
Sr plaintiff was at no delay by defendant's 
t appearing the firſt day; for if he had, 


could not try his cauſe that term; ſo that 


4 fendant dying within that term, the bail 
re diſcharged. 
lf a perſon makes his eſcape out of priſon, 
alis taken, and bailed, the bail ſhall be diſ- 
arged on a writ to the ſheriff, command- 
s him to keep the priſoner in diſcharge of 
bal. 
On removal of a abs in caſe from an in- 
Werior court, and bail put in; and afterwards 
agment be confeſſed in debt, hereby the 
: I il are diſcharged ; for this is not the ſame 
ion to which they became bail. 


F 2 | Tf 


1 New Abr. 


215. 


1 Lil. Abr. 
254 


1 Ann. e. 6. 


1 Lil, Abr. 
183. 


———— —_——— ” — 


12 Mod. 601. 


68 | BAIL diſcharged.; | 


Freem. 338. If defendant die before the return of | 
ca. ſa. the bail are diſcharged, and may i 
plead this to a /ci. fa. brought againſt them, 


Not ſo, if he dies after the return of ca. f. 


and before return of /ci. fa.; for /ci. fa. i; 
as it were a writ of grace, Their recogri- i 
ꝛance is forfeited on ca. ſa. returned, and tie 
court will only diſcharge the bail, after ſuch B 


return, upon an abſolute render of defend. 


ant. But as the courts always lean to ſerve 


bail, the ſubſequent practice has extended thi; 
grace“ to the return of a ſecond ci. fa. 


*.* But there are ſeveral caſes on thi 


point which will be here ſtated, though 
ſome of them ſeem to bear a totally op- 
poſite doctrine, and therefore they arc 
mentioned here very ſhortly, in order 
to induce the ſtudent to look into the 
authorities themſelves. 


Rey: Abr. If the principal die after return of the a 
339» 


2 Wil. 67. Ja. and before ſuing out /ci. fa. the bail are 
1 Mod. 31. fixed; but not ſo, if he dies before the return 
* Sul. 145: of the ca. ſz. and may plead this in diſcharg: 
2 Cromp. Pr. of themſelves to a /ci. fa, 


81. 1 Lil. Abr. 177. 
Noy 83. 


But Ney ſays, That by the death of. prin- 
cipal, bail are diſcharged. So by J. Jones, it 
he had died before the return of the firſt /c. 

fa. So in Hobbs and Todcoſtle's caſe. That 
death after a ca. ſa. againſt principal, and be- 
2 {ore 


BAIL diſcharged. 


ore /ci. fa. againſt bail is a diſcharge: and 
o all the clerks agreed. So alſo, defendant 

Wiicd after return of ca. ſa. but before the re- 
turn was filed; the court ſtayed proceedings 
In favour of bail: and further, recites two 
authorities. If defendant die between the 
O Ereturn of ca. a. and ſci. fa. the bail are lia- 
ble, for they might have rendered him on 
4. /a; yet had he lived, they might have ren- 


| 1 dered him any time before ſecond ci. fa. 


but this ex gratia curiæ. 


But on the other hand, the writ was re- 
turnable, and defendant died a day or two 
WD after, while it yet remained in the ſheriff's 
office, not actually returned. And here the 
motion to ſtay /ci. fa. was diſallowed. 

S& Formerly, if defendant were alive at the 
time /ci. fa, was brought, it was not material, 


ſo as he was living at the return of the ca. /a; 


but the practice ſince has been, that as the 
bail have till the return of the ſecond /ci. fa. 
to render he muſt be in exiſtence till that 
time, elſe they have not that privilege: ſo. 
if he dies before, they are diſcharged. 
S Plaintiff by colluſion with defendant would 


charge the bail, and diſcharge the principal, 
on oath; the practice being very flagrant, 
and both principal and bail being in exe- 
cution, the bail firſt, and afterwards the 
W principal were diſcharged 1 the court. 


F 3 


II. Of 


69 


1 . Abe. 
183. 


the, Ja. 10g. 
Hut. 47. 


2 Cromp. Pr. 
82. 


See 1 Nelſ. 
328. 


Cro. Ja. 
165. 
2 Keb. 127. 


1 Bulſt. 43. 
Cunn. Dict. 


4 * 
4 n 
v 6 


Cro, Ja. 98. 


Barnes 46. 
172. 

Pr. Reg. C. P. 
84. Plow 69. 


Cro. El. 672. 


pl. 31. 


3 Bulſt. 192. 


1 Lil. Abr. 
187. 
2 Keb. 766, 


770. 
Cro. EI. 22. 


Lev. 58. 


Comb. 26 3. 


2 Lil. Abr. 
451. 


SURRENDER S, 


— 


SET. II. Of SURRENDERS. 9 

1. By defendant himſelf. Fi 
2. By his Bail. 4 

1. Of ſurrenders by defendant himſelf, a g 
the ſeveral matters incident therennto. : 2 
The render muft be in the court whe 
the judgment is. 3 


Defendant may ſurrender himself + in ar I 
ſtage of the cauſe. 5 

The ſurrender cannot be made till both " I 
bail are compleated ; and. plaintiff may (MY 
the bail-bond although one only ſhall hav 
perfected. But where defendant having aſl | 
order for time to put in and perfect bail, pul 
in bail and ſurrendered himſelf without ft 
perfecting them, held regular. 8 2 

1f there be more than one defendant, and Y 


only ane renders Himſelf, this will not di. 


charge the bail. 1 

If defendant be condemned in debt, will 1 
render himſelf ta the coutt, and pray tha 
the court would record his render, and tha 
his ſurettes may be diſcharged, plaintiff will 
be required to make his election of execu- 
tion againſt his body or goods, and by the 
offer of the defendant, bail are diſcharged. 2 

When defendant ſurrenders, the bail- Piece | 
ſhould be marked and diſcharged, otherwiſe 8 
plaintiff may proceed againſt bail. 2 


» 


SURRENDERS. 


717 


If defendant renders himſelf after judg- Cro. Ja. 320. 


ment, it is at the plaintiff's option whether 


he will yet have execution againſt him or his 
bail: but if he takes the bail, though he ſhall 
not receive full ſatisfaction, yet he can never 


recur to the principal. a 


2. Of Surrenders by the Ba 11, 


Bail may ſeize defendant any where, or at 
any time, going to or returning from any 


court of juſtice. 
They cannot render him before the re- 


1 Cromp. Pr, 


turn of the writ ; and this would be a bad 25. 


plea in bar to an action on the recogni- 
zance. But query, they can juſtify detaining 
him in cuſtody till that time, and then fur- 
render him. But this cuſtody cannot be 
that of the ſame ſheriff, for he is already in- 
demnified for his liberty. And, 

They may ſurrender him without perfect- 
ing, at any time before ſheriff is ruled; but 
not after, if they have been excepted to, 
then they muſt Juſtify and be e be- 
fore ſurrender. 

Bail excepted to, who cannot guſtify; are 
ho bail, and cannot” furrender, but freſh 
bail may ſurrender before exception. 

Bail ſurrendered principal before a judge; 
and reddidit ſe entred in his book, but no no- 
tice given to plaintiff's attorney to e 


bal piece, held good. 
F 4 


The 


Salk. 101. 


1 Crom. 75. 


Reg. Eaſt. 
10 G. 3. C. B. 


1 Cromp. 75+ 
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Lil. Abr.431. 


Barnes 108. 


e 


1 Cromp. 775 


law, that altho' defendant 1s to be allowed 


SURRENDERS. 


The reddidit ſe or writ of ba. cor. with 
return, muſt retnain with the ſecondary, if 
defendant was ſurrendred in court, or with 
judge's clerk, if before a judge, to be filed; 
and a copy or note only of ſuch ſurrender or 
return of ha. cor. under the hand of ſuch 
Judge or "ſecondary, ſhall be delivered to the 
marſhal or warden at the time of commit- 


ment; and the committitur muſt be entred in 


two terms, and defendant charged in exc- 
cution (if on a judgment) or elſe he will 
be diſcharged on common bail. 

Defendant was to be ſurrendred, but the 
bail-piece was loſt, the court gave leave to 
put in bail de novo before they could ſurrender 
him, 


* It is a hard caſe, to ſurrender a man 


who has property to ſecure his bail; it 


may therefore be well to aſk the bail, if 
they will take a ſecurity for the debt, in 
- conſideration of his liberty. 


- Tf. defendant is rendred, he muſt go into 
cuſtody although he ſhall have bail ready to 
ſupply their place; for it is not like bail to 
the ſheriff, who may take any for his own 
ſecurity ; but he is now in cuſtody of the 
court, and plaintiff has a right to due notice 


of the freſh bail that he may ſatisfy himſelf 


of their reſponſibility ; for it is a rule in 


his 


SURRENDERS. 


nis reaſonable liberty, yet plaintiff muſt not 
de injured, by having any bail of defendant's 
XT chooſing, palmed upon him. 
lf the bail are ſued on their recognizance 
in B. R. they have eight days after the re- 
turn of the proceſs to ſurrender defendant 
in their own diſcharge; but in C. B. it is 
on or before the return; and if ſued by ci. 
a. any time before the return of the ſecond 
: : e, WE 
g If there be three bail, and one renders 
defendant, who only enters an exoneretur for 
himſelf ;, it was held, that this rendring was 
a diſcharge in poſſe to all, but not complete 
and actual till exoneretur for all be entred. 

If the defendant be rendred and the bai!- 

piece be not diſcharged, it was held good, 
that plaintiff went on to two nibils, and a 
i. fa. againſt bail; but in a ſubſequent 
caſe, the judgment was ſet aſide, but with 


colts, 
Huſband and wife were arreſted for a 


debt dum ſola, and bail put in for both, who 
ſurrendred them ; the wife was detained on 
meſne proceſs, not in execution, and moved to 
be diſcharged. If ſhe had been arreſted be- 
By fore her huſband, ſhe would have been diſ- 
& | charged on a common appearance ; after he 
is arreſted, ſhe cannot be taken into cuſtody 

again; diſcharged by ſuperſedeas. 
Plaintiff brought an action in C. B. againſt 
defendant, on recognizance of bail, but de- 
fendant 


Tr. 1 Ann. 
Mich. 1654. 
1 Rol. Ab. 
600, 897. 
Winch. 61. 
Godb. 354. 
Ray. 14. 

2 Show. 77. 
Salk. 98. 


1 Lil, Abr. 
187. 


Barnes 96. 
1 Crom. 77. 


Stra. 915. | 


SUR RENDERS. 


fendant appearing” to be an attorney i 

B. ER. plaintiff deſiſted; fince which defend. 

ant ſurrendred principal; and yet plaintif 

filed a bill on the firſt day of next term On 

motion to ſtay proceedings againſt bail, thi; 

was held a good render, for plaintiff ſhould MR 

have begun right at ' firſt ; thus if plaintis 

be wrong in his action, yet bail ſhall not 

be precluded from ſurrendetin g principal; 

but then he certainly can take 1 no o advantage 3 

1 'of plaintiffs error. 3 
| | Stra. 641, Ik a King's debtor be in cuſtody, his bail 
in civil actions being found to Bt in jutt BY 

actions, may Have hob. cor. and furrender 1 

him to the Mar ſhul or warden. oF 

Stra. 1217, 8o likewiſe, Vergen was a convict, and 1 
Convict. ordered for tranſportation, his bail in a civil 
action brought Hint up by ba. cor. to fur BY 

tender him; but it was oObjected that the 

court could not take him out of the cuſtod; MY 

of the ſheriff: to this it was anſwered, that 

upon the return of the writ, he was to be 
conſidered as the priſoner of rhe court, and 

they might remand him to Newgete ; the bail i 

were therefore ordered to ſurrerider him; and 

he was immediately remanded. | 1 

4 Burr. 2034. But if defendant is actually mipped on 
8 board for tranſportation, and ſhip ready to 
ſail, it is too late for his bail to ſurrende, 


for they cannot have ha. cor; beſides, the in- 
con- 


1 A Gt” 
N . Enn 


SURRENDER. 7s 


convenience of ſuch „eier is very ap- 
parent. 

Bail may en a ſoldier, or impreſſ- 1 339- 
ed man, by bringing him up, if already in — 
cuſtody, by hg. cor; and the court will order 
them to deliver him to the marſhal in diſ- 
charge of themſelves, and that the marſhal 
immediately deliver him to the keeperof the 
Savoy; and, if he be not in cuſtody at all, 
his bail may ſurrender him in their own diſ- 
charge, and he will be committed to the 
marſhal, but inſtantly ſet at large; for no 
perſon liſted, according to the ſtatute, ſhall 


be taken out of his Majeſty' s ſervice by any, 29 G. 2. . . 


proceſs, other than for ſome criminal matter. .. 

Bail in an inferior court, may render prin- 1 Lil. Abr. 
cipal pending a writ of error brought on the 183. 
judgment there given; but ſuch render muſt 5 
be upon record, and ſo pleaded. 


If defendant, pending a writ of error, is Cunn.DiQ, 


rendred by his bail, or renders himſelf, tho' ; . f 


the recoveror cannot pray him in execution, og 853. 

nor can the court put him in execution, be- N 

cauſe the error is a ſuperſedæas thereto; yet Rol. Rep. 392. 
Ray. 130. 

this is a good diſcharge to the bail; for the ; Mod. 87. 

marſhal ought to keep him in priſon as a 

pledge, till the judgment be affirmed, or 

diſaffirmed; wal he does on my proceſs for 

want of bail. 


See 1 New 1 218. and a wy 1 authorities there 
Cited, 
If 


We. A yah % AA LIC EMBED 


—— » 4 
— — 


— _ <<» K 
-_ - 
a * — > - a . 9 — - 
_— — EE LS >. 2 4 = <0 h * 
» C 
7 * * T . — * 
< w 
* ——— 
* e p $6. £- £ 9 


, - N 
n 1 — 
n a en 
— ee. — E — 
— { _s 
333 * 


—— —_— — 
n_ =D * . W — 
b W 2 
- . »- x — — >; 
- — = 


, 
"ww 
, 
MW 
: 
1 
: Y 
* 
* 
4 
* 
„ 
'Y 
* 
F. 
. 
iS 
AJ 
45 
Ws 
„ 
* - 
J. 
= 
v7 
22 
ix? 
. 
7 
0! 
* 
1 
1 
5 
L 
= 
mz 
3K 
ce 72 
* 4 
9 
67 
1 
% 
o 
| 
* 
be 
7 \ 
f 
I 7% 
bo” * 
iq ; 
+ 
| 1 J 
14 
+ | 
Ty 7 
44 
£ * 
4 75 
++ N 


—— 
— > = A I Ee note ” — 


1 1 ' | f * T 1 - n # 4. 11 3 
El * 


76 SURRENDERS. 
1 Burr. 340. Tf the bail apply within the time allowed 
for ſurrendering principal, after a writ of 
. error brought by him, they mult pay the 
money, or ſurrender him in four days after 
error be affirmed. But if they do not apply 
within that time, then they ſhall only have 
four days to pay the money, but no alterna- 
tive of a ſurrender. | 
Hub. 116, But there is an early caſe, where defend- 
ant, after having brought a writ of error, 
defired to furrender in diſcharge of his bail, 
which the court refuſed pending the error. 
Stra. 872. * So, pending the error, bail moved out of 
25 time for leave to ſurrender defendant, court 


ſtaid execution againſt them till after affirm- | 


: ance. 
Stra. 419. A ca. ſa. was returned, non eſt invent. 


Stra. 781, defendant ſued out error, and two days after, 
and ante Stra. 


443. plaintiff iſſued ci . againſt bail, pending 


N the error; defendant might have abſconded, 
and if plaintiff had got over the return of 
Sei'fa. before furrender, he would have been 

fixed : on motion to ſtay firſt ci. fa. court 
gave leave, but bound bail to ſurrender de- 


; fendant if judgment affirmed, or give Judg- 


ment on the /i. fa. 


Note, It does not appear hols the bail 


were mended by the motion, ſave by delay; 
and it ſhews alſo, in agreement with the 


other authorities, that error does not al- 


Ways operate 'to ſuperſede execution, And 


the 
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SURRENDERS. 


the court afterwards made a rule to the 
ſame purport, as we have already reported 
in the laſt preceding page from 1 Burr. 
449.—to which the ſtudent is deſired to 
refer for more particular information. 
And there is a ſubſequent reſtraint laid 
on writs of error in theſe caſes, cited by the 
ſame authorities : that if plaintiff get execu- 
tion on the ſecond /ci. fa. againſt bail, pend- 
ing error, the court will not ſet it aſide. 
On a ſecond ſci. fa. bail brought in defen- 
dant, and prayed he might be in execution : 


but the court ruled, that if ca. /a. be 


awarded, returnable the next term, whereon 
nibil returned, principal ſhall never after- 
wards render himſelf in their diſcharge; but 
if it be returnable from day to day, then the 
body may be brought in upon the firſt ci. 
fa. and there muſt be fifteen days between 
the teſte and return of the ci. fa. ſo that 


they may have reaſonable time to ſeek the 
principal. 


If action of debt on recognizance in ori- 
ginal cauſe be brought, pending error on 
judgment, court will ſtay proceedings in 


ſuch action, without the bail giving judg- 


ment; for by the judgment they would be 
barred from ſurrendering. 


If bail ſurrender principal at or before che 
return of the ſecond ſci. fa. ſo as it be before 
the riſing of the court, on that day, it is 


good; 


77 
Ibid. 1270. 


Stra. 526. 
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Cro. El. 738. 


Prac. Reg. 
C. B. 83. 


1 Wilf. 270. 
1 Keb. 899. 


78 
1 Salk. 101. 
Ja. Dict. 


Mod. Ca. 
238. 


Burr. 1360. 


SURRENDER SS, 


good; and they ſhall then be diſcharged, 
although there be not immediate notice 
thereof: and if, through want of notice, he 
is at further charge againſt the bail, that 
ſhall not vitiate the ſurrender, but the bail 
ſhall not be delivered till they pay ſuch 
charges. If they ſurrender him after return 
of ca. to a tipſtaff, and he eſcape, this is not a 


good ſurrender, and the bail are liable; if 


before the return, it is otherwiſe; for one is 
an indulgence, the other is a right. 

The ſuing out a ca. ſa. and leaving it in 
the office, is a kind of notice to the bail, 
that plaintiff would proceed againſt the per- 
ſon of defendant, and the bail are bound to 
ſearch the office for it; for if they have not 


time to ſurrender defendant before the riſing 


4 Burr, 2134. 


of the court, on the laſt day allowed, they 
cannot plead their ſhort notice from the ſhe- 
riff, of a ca. /a; and this is a matter which the 
court will not conſider of: and unleſs the 
bail ſurrender the principal before that time, 
they will remain liable. 

But if the action be by original, the bail 
are in time to ſurrender defendant, on the 
quarto die poſt, ſedente curia. In this cafe 
they ſurrendred him within the appearance 
day, but after the return; and the ſame 


practice holds in C. B, | 


\ 


SECT, 
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E SECT, III. Or THE eee 


9 This is an entry on the bail. piece in 
"all caſes of ſurrender, or even compro- 
miſe of a bailable action, eſſentially ne- 
ceſſary for the future ſafety of the bail; 
and may be done at the time of ſur- 
render, or at any time after that, or 
after a compromiſe, by ſummons be- 
fore a judge. Notice muſt be given 
thereof, if done at the time of ſurren- 
der, or without a ſummons, and the 
bail-piece be diſcharged together, elſe Salk. 101. 
the plaintifF 1s right in proceeding even 
to a ſci. fa. and the bail be put to their 
audita querela. 
Ik there are three ſeveral actions, and Salk. 98. 
WJ three ſeveral bails put in, and defendant ſur- 1 * 
renders, all the three bails muſt enter exone- 
* FE Of | 
An exoneretur was ordered, but omitted 1 Bur. 409. 
to be entred; plaintiff was appriſed of the 
= ſurrender, but not his attorney, who ſued 
2 out /ci, fa, Court held them irregular, but 
gave coſts, the attorney not having done it 
to opprels ; becauſe plaintiff himſelf was ap- 
priſed of it, and alſo becauſe the ci. fa. 
was not ſued- out i in Middle eſex, where the 
bail-piecs remained after ſurrender. 


One 


80 


4 Burr. 2107. 


1 Leon. 59. 
Hob. 210. 


EXONERETUR, 


One of the bail was excepted to, and di 


never juſtify, and other bail added in hu 


N plaigut Wert 99, 09 two ſci. f. as, and 1 SY 
two nibils returned thereon ; when this bail 


moved to have his name ſtruck out of the 


bail-piece. The court gave leave for an . 


oneretur to be entered as to him, nunc WM 
tunc, and a caſe was cited of bail in error, 


where D. was excepted to; L. was added; 


L. became inſufficient ; whereupon defen- | 


dant in error, on affirmance of judgment, ; 
proceeded againſt D. and they moved to 


ſtrike his name out of the recognizance. 


If defendant render in diſcharge of hi: 


bail, and plaintiff refuſe to have execution of 3 
his body, the bail are diſcharged, and an . 


oneretur mult be entered. 


r © 


Or THE Scirt-Facias, AND THE MATTIIRS 


INCIDENT THERETO, 


* Although it is the intent of this work 
to obſerve a cloſe and regular method, 
yet in ſome other caſes, as in this, that 
method has been neceſſarily divided. 
It appeared proper, at firſt, to collect 


all matters of the ſame title together; 
but 
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 Sernt-Facias. 


all matters of the ſame title together; 
but the ſubjects have ſometimes dif- 
perſed them. So the caſes in /cire fa. 
in error are obliged to be referred to 
the next article, this chapter treating 
only of ſci. fa. on the firſt judgment. 
Thus, in order, 


Srcr. I. Of ſuing out the ſci. fa. judgment 
thereon, &C. 


SecT. II. Of the pleadings thereto. 
Sec. III. Of execution on the jud ment on ſci. fa. 


Seer, I. *,* The writ of ci. fa. iſſues aſter 


judgment“, and is a ſuit againlt the de- 
fendant's bail, he not having been taken 
in execution on a ca. /a. which mult be 
ſved out and returned ineffectual, be- 
fore this writ can iſſue; for the bail are 
not to ſuffer till it is abſolutely neceſſa- 
ry. And even in the preſent exigency, 
ſufficient time muſt be allowed them, 
which are called warnings, that they 
may yet have every opportunity of ta- 
king the defendant, dig. the return of 
the ca. ſa. muſt firſt be made, then a 
ſcire fa. muſt be ſued out and returned, 
and two zihils or defaults returned 


Fe that ſueth forth a ci. fu. in Chancery, to defeat 


an Execution. on a ſtatute ſtaple, ſhall ſind ſurety to profe- 
cute with effect. 


G there- 


38 


1 Lev. 225. 
Att. Pr. 343. 


1 Crom. 87. 


Law Obl. 


201. 
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82 Scinne FAclas, 


3 12. thereon, before a ſecond ci. fa. can 
6 3 Ja. 59, iſſue againſt them. And note, the times 


of the Tee and returns of all theſe writs 
tend to favour the bail, and to give 
Lil. Pr. Reg. them opportunity of ſecuring defen- 
*43- dant; for the ca. /a. muſt have ſeven 
days between teſte and return, and 
be delivered to the ſheriff four days (of 
which Sunday is not one) before the re- 
turn, and two nihils muſt be returned 
thereon before the firſt ſci. ſa. can iſſue 
againſt the bail, for defendant cannot 
render himſelf but to the ſheriff in his 
own county. 
z Crom. 80. And although it has come to this length, 


— yet the bail when ſued by a ſecond /ci. fa. 
5 8 ſtill have liberty to ſurrender the defendant 
i Lil. Abr. in their own diſcharge on the return day 
782. thereof, before the riſing of the court, in 
1 Will. 270. court, and not before a Judge; and on 
o * Abr. motion, the court will ſtay the proceedings; 


and on notice of the render to the Plaintiff, 

the bail will be diſcharged. 

Stra. 1165. There is ſtill another advantage, that a 
ſci. fa. is never amendable. 

It has already been mentioned in its pro- 

Roll. Abr. per place, that the bail may be fued in debt 
308, 333. on their recognizance, but they are only to 
Ce. Bl. 39). be ſerved with proceſs; they muſt not be 
Boldſ. 134. held to bail; and they have during the 07 
+9 Abr. die poſt to appear, or bring in defendant. 
Later” Ir Bus 


Serne-Facias, + 93 


But the plaintiff ſeems to have his option of 1 Lev. 225. 
Ws this action, or a /ci. fa. And this writ recites 3 go, 
W rheir recognizance, and that defendant has Ray. 1176. 
not ſatisfied the judgment, whereby they re- 
main liable on that recognizance, which is 
therefore become forfeit. 
Mr. Bacon adds, A ſci. fa. is the uſual and 4 New Abr. 
proper remedy againſt the bail, when judg- 4: 4% 
ment has been obtained againſt the principal, Cro. El. 597. 
and no ſatisfaction made by him; and this is C.. 225. 
founded on a record, to wit, the act of the 
court in admitting the party to bail, and the 
= judgment againſt him: but ir muſt appear 
BS that the party himſelf hath not ſatisfied the 
judgment; and hence it hath been a ſettled 
| rule, that there muſt be a capras returned 
againſt the principal, before the ci. fa. is to 
ique againſt the bail, and that ic muſt be 2 Jo. 96. 
awarded within the year, elſe not till a ci. 
. againſt the principal; but it is not ne- 
ceſſary to recite it in the ci. fa. Cro. Ja. 97- 
When the plaintiff ſues the bail, he can Cro. Ja. 320. 
never recur to defendant; for his proceſs 
againſt bail is for his own advantage; find- 
ing that defendant is not amenable by two 
nbils. 


If one be bail for ſeveral, and before 2 Lev. 193. 
the return of ſecond ſci. fa. plaintiff takes . * 
one of them in execution, yet he hath not 2 Jon. 75. 
thereby diſabled himſelf to have execution 
againſt the other principals, for the bail un- 
dertook to bring them all in. 


G 2 In 


Stil. 9. 
All. 12. 
Hob. 195- 


4 New Abr. 


423. 
Cro. Car. 


313. 


2 Lutw. 
1287. 


Stil. 105. 


4 New Abr. 
122. 


ScirRgt-FACIAS. 


+ In B. R. the /ci. fa. muſt be laid in 
Middleſex, becauſe the recognizance 1s ſup- 
poſed to be taken at Weftminfter ; otherwiſe 
in Error, for the recognizance there is taken 
at chambers before a Judge. 

In C. B. it 1s a record by the caption, and 
becomes obligatory where taken, or in Mid- 
dleſex where filed. 

Alſo, though regularly the firſt ſei. fa. 
upon a recognizance to have execution, ought 
to be in the county where it was acknowledg- 
ed; yet if it be returned that he hath no lands 
there, that no heir can be found, or that the 
party is dead, a feſtatum ſci. fa. may iſſue to 
any other county, where the party ſurmiſeth 
that there are lands. 

It hath been reſolved that a /ci. fa. on 2 
recognizance taken by commiſſioners in the 
county of York, may be brought in Middleſex 
or York, at the election of the party. 

If judgment be againſt J. to account, and 
manucaptors be found by him to appear be- 
fore the auditors aſſigned, no ci. fa. lies 
againſt manucaptors, without a certificate from 
the auditors to the court, that he, 4, hath not 
conformed; for the auditors are judges of | 
the cauſe, and may excuſe the non- appear- 
ance, and may appoint, a ſhorter or longer 


day. for the party to appear, as 9 think 
fit. | 


＋ The 10 4, Va. muſt be brought i in the fame court and 
county, where the action was originally laid. 
x Where 


SoOrRE-FACIAS. 


| Where ci. fa. is againſt the bail, it ſhould 
be in ea parte; if againſt defendant, in bac 
parte. 
The ſci. fa. may bear ref the * of the 
return of ca. /a. 
99 In C. B. there is but one ſci. fa. againſt 
bail, and upon a nihi] returned, then is exe- 
cution; but in B. R. the courſe 1s, to have 
RX two, but both muſt not be ſued out together, 
as formerly; for the firſt ſhall be duly re- 
| turned before the alias is iſſued, which muſt 
bear zee on the return day of the firſt; and 
== fifteen days incluſive between the zefte of the 
firſt, and return of the ſecond. Now the 
court was moved to ſet aſide a judgment 
obtained againſt bail on two i. fe's. 
brought againſt them, becauſe ir did not 
appear that the judgment was had on the 
return of two nibils. It was referred to the 
maſter to examine this matter. 
l 4 But when judgment is awarded on the 
Fi. fa. againſt bail, the bail are remedileſs. 
Judgment on a /ci. fa. againſt bail, was 
reverſed on a writ of error, becauſe there 
was no warrant to the /i. fa. for theſe are 
diſtinct actions, therefore there ought to be 
a particular warrant of attorney to this ci. fa, 
againſt the bail; and it ought to be entered 
upon the return of the ci. fa. for then this 
ſuit commences, which is a new cauſe and a 
different record. And Ch. J. held that upon 
G 3 this 
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Salk. 599. 


2 Ray. 1567. 


8 Mod. 227. 


Carth. 468. 
2 Salk. 599. 
2 Jo. 228. 
Cro. El. 738. 
Lutw. 26. 


2 Keb. 51. 


Salk. 89, 603. 
Fareſl, 3. 

5 Mod. 397. 
Carth. 447. 
6 Mod. 304. 
Cumber. 


149, 161. 
Salk. 402. 


$6 


lev. 246. 


1 New Abr, 
217% 


2 Balſt. 260, 
261. 
Cuna. Dit. 


SciRE-FACIAVS. 


this writ of error the record of the judgment 
ſhould not have been certified. 
Sci. fa. not being grounded on any bill, 
muſt be returnable on a return day; in this 
caſe, it did not recite the condition of the 
recognizance, which was to pay the money, 
if judgment affirmed in error; then it had 
been in the nature of a bill, and good; but 
here it is a writ, and ill. The clerks agreed 
that this was the conſtant uſage, and court 
ſtaid the judgment. 
If defendant gives judgment with ſtay of 
execution, plaintiff may ſue out ca. /a. re- 
turnable before the day, to warrant a teftatum 
againſt defendant ; but no ſuch ca. /a. ſhall 
be ſued forth to warrant a /ci. fa. againſt 
bail, becauſe it is to the prejudice of a third 
perſon, 
After judgment againſt principal, and nib 
returned on ca. ſa. (but before ſuch return 
was filed,) ci. fa. was iſſued againſt the bail, 
One of them brought an action againſt prin- 
cipal, and he being taken thereon and 
brought into court, bail prayed that he 
might be delivered in execution for the debt 
on the judgment, which was done, and 
plaintiff was enforced by the court, of ne- 
ceſſity to pray the body of the principal to 
be committed in execution for the debt. 


Srer. 
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SxcrT. II. Of PrrAPDTNO to the 
ScirE-Facias. 


Bail, and principal, may either render to 
the recognizance ſuit, or plead. If they ap- 
pear by attorney and plead, they have choſen 3b Rep. 
to avoid the recognizance by ſuit, and thus MY 
fix themſelves; for what they plead will be 
as a juſtification for not rendering, 
This matter will be rendered the more 
clear by dividing it into 


i. What may 


2. What may not | be pleaded to 4 ſci. fa. 


1. What may be pleaded. 


If there be no ca. /a. ſued out, returned and 2 Crom. 81. 
filed, it is no ground for a motion to quaſh 
ſci. fa. but bail may plead it, and be thereby 
diſcharged. 

A ſurrender may be pleaded, but then 1 Roll. Abr. 


plaintiff muſt have had due notice thereof. W_— 888. 


1 Leon 58. 2 Bulſt. 260. 


A dilatory plea may be pleaded, as u Law, Obl. 
tiel record but then they can never render 276. 
principal. 


Bail may plead in abatement, as in other Lucas 112. 


actions. 


That plaintiff had other execution. 2 Crom. 88, 


89. 
A payment of a ſum recovered, if before 4 & 5 Anne, 


return of ſecond ſci. fa. elſe it is a bad plea. © 19. 1.12. 
G 4 It 


89 


Hob, 210. 
Sid. 216. 
1 Keb. 185. 


1 Lil. Abr. 
186. 


2 Show. 147. 
1 Cunn.Dict. 


tit. Bail. 


1 New Abr. 
217. 

Rol. Abr. 
336. Jo. 29. 


2 Mod. 28. ut. 


Sty. 324. 
Poph. 186. 


3 Salk. 57. 


PLiza to the Scine-Faciras. 


If bail plead defendant's render, they muſk 
conclude © as appears by the record,” &c. 
Bur on the other hand it has been adjudged 
if bail plead a render, they muſt conclude 
* as appears by the record,” and not to the 
country; for it is not a matter to be tried, 
but by the record ; and they muſt fay in 
the plea, that © the principal came here into 
court, and in the fame court rendered him- 
ſelf, and was by the ſame court commit- 
ted;” but the render and commitment is 
void, if done on a day which is ng juri- 
dicus, like Candlemas-day, Sc. 

They can plead a releaſe given by plain- 
tiff to defendant, and it is good. 

In a joint action, J. S. is bail for one of 
them, and there is judgment againſt princi- 
pals; in a ſci. fa. againſt J. S. it is ſufficient 
to alledge that defendant, for whom he was 
bound, did not pay the money; and if the 
other had paid it, he ſhould have pleaded it. 

Bail may plead defendant's death before 


the return of ca. Ja. and may be diſcharged 
on this plea. 


But this plea muſt not ſay that he died 


"before the return of the ca ſa. but before the 
return of any ca. ſa; that it may appear he 


was not alive at the return of the firſt ca. 
for if he was the recognizance is forfeited, 
Death 


47. Winch. 61. Cro. Ja. 97. Godb. 354. Moor 175. 
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Prz Aa to the Scinn-Facias. 


Death of the principal on the day of the 
judgment, is a good plea, for they cannot 


have a writ of error to reverſe the judg- 


ment. 

Bail may plead that principal died before 
any judgment againſt him, becauſe they can- 
not have writ of error to reverſe the tame; 
but in another caſe, the whole court EXCEPT 
one, inclined otherwiſe, 


2. het cannot be pleaded to a ſci. fa. 


They cannot plead defendant's death before 
ſci. fa. ſued out, without more matter ; for if 
he die after return of ca. this will not ex- 
cuſe the bail : the plea muſt be, that he died 
before return of ca, fa, 

They cannot plead that plaintiff arreſted 
principal in ſtannary court, wherefore they 
could not have his body to render him; 
for they might have had a ha. cor. 

They cannot plead that plaintiff by zefta- 
tatum ca. took defendant -before return of ſe- 
cond /ci. /a. and ſtill hath and detains him, 
for the recognizance was forfeited before. 

They cannot plead a render in time, if no 
notice was given thereof to plaintiff. 


Bail cannot plead payment of debt, unleſs 


ſatisfaction be acknowledged of record; for 
a nude payment cannot avoid matter of re- 


cord; 


Cro. El. 99. 


Cro. El. 199. 
2 Leon. 101. 
See Godb. 


377» 
Roll. Abr, 


7 42+ 
2 Mad. 308, 
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Hut. 47, 
Roll. Abr. 


330. 
Moor 406. 


1 Vent. 314. 


2 Jo. 75. 
2 Mod. 312. 


Leon. 58. 
2 Bulſt;, 260. 
Moor 883. 


Cro. El. 233. 
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2 Keb. 377. 


3 Keb. 349. 


2 Lil. Abr. 
431. 


2 Lev. 212. 


12 Mod. 112. 


1 Ray. 157. 


Digeſt K. B. 


ner, which is not done in this caſe, becauſe 


PI EA to the ScilRE-FRAC IAS. 


cord; this plea ſhould alſo n. time and 
place where paid. 

Payment before return of ci. fa. is no plea; 
yet before /ci. fa. ſued out, it is by the bail. 
Bail pleaded payment by the principal be- 
fore /ci. fa. viz. on the ſame day; but after 
the ca. is ſued out, this is no plea, nor ſaves 
the recognizance. 

A payment and acceptance of a leſſer ſum 
than the judgment, in ſatisfaction, is no 
plea; for altho' bail may plead payment to 
plaintiff, in regard the recognizance is to 
pay the condition money, or render defend- 
ant ; yet the bail ſhall not plead payment 
of a leſſer ſum after the money became 
due. 

So, bail pleaded that before return of ſe- 
cond ci. fa. defendant in original action 
paid the money; to which plaintiff re 
plied, and inſtead of defendant concluding 
to the country, the iſſue being tendered, 
concluded with © and this he is ready to 
« yerify;” whereon the plaintiff demur- 
red. Per cur. Bail may plead payment by 
principal, but it muſt be in a right man- 


the recognizance was broke before ſuing 
out the firſt /ci, fa. and therefore pleading 
payment before the return of the ſecond has 
not the colour of a good plea; whereon it 
was urged, that plaintiff could not have 

judgment, 
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Px zato the Scinz-Facias. 


judgment, becauſe he prays execution for the 
debt and damages; whereas it ſhould have 
been for damages only ; for the recognizance 
in this court, not being in a ſum certain, 
there can be no debt created in the bail 


K. B. 


thereby. Per cur. We vill reject for the debt 


as ſurpluſage, wherefore let plaintiff have 
judgment. After which defendant brought 
writ of error in the Exchequer chamber, but 
on motion, plaintiff had leave to take out 
execution; for no writ of error lies on ci. fa. 
in that court. 

In a ſci. fa. by an executor of plaintiff on 
a judgment, defendant pleaded that teſtator 
ſued execution by ci. fa. againſt the bail, 
and had judgment and execution againſt 
them; it was held no plea, becauſe not 
ſhewed that the plaintiff was ſatisfied by the ex- 
ecution againſt the bail, forotherwiſe, without 
ſatisfaction, he may always charge the bail. 

They cannot plead writ of error depend- 
ing on the principal judgment. 

If -defendant obtain an injunction after 
bail put in, and ſame is continued over ſe- 
veral terms, and then the cauſe recurs, and 
there is ſci. fa. againſt the bail, they cannot 


plead this as delay, for it is the act of the 
court, 


In a /ci. fa. on recagnizance againſt bail, 
defendant pleaded writ of error brought by 
the principal; and by zhe court this is no 

| plea, 


4 New Abr. 


421. 
Cro. Ja. 545. 


I ].il. Ab. 
186. 


See 3 Mod, 
274» 


Comb. 298. 
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1 Roll. Abr. 


898. 


1 Ler. 226 


ExEtcuTrion on ScfrRxE-FFAC TAS. 


plea, for the writ of error on the ſpecial 
judgment doth not affect the recognizance. 
But by Holt Ch. J. I have known an attach- 
ment againſt a town-clerk for proceeding 
in an inferior court after a writ of error 
here, but I never took it to be right. 


Sz cr. III. Of Execution on the ſcire fa. 


If there be fifteen days between feſte and 
return of ſecond ſci. fa. againſt bail, it is ſuf- 
ficient, without any regard to the number 
of days between the tete and return of each; 
and ca. /a, may be taken out againſt the 
bail, without any F. fa. or return of nulla 
bona. 

Ca. ſa. was brought - againſt bail, court 
refuſed to ſet it aſide; but by Roll. it will 
not lie; and it ſeems far from being reaſon- 
able that it ſhould, 

Though the /i. fa. is joint, the execution 
thereon may be ſeveral; yet if a moiety of 
the damages be levied on one, and the other 
moiety cannot be made on the other, the 
plaintiff cannot recur on the former by 
a new writ, for he might have levied the 
whole at firſt : thus, it is clear, one bail is 
liable for the whole debt. 


And 


W 


B AI L in Ex RO R. 93 


And tho' the recognizance be to levy on 1 Lil. Abr. 
che goods and chattels, yet execution againſt 185. 
his body is good, and this by ca. /a. 


CHAP, XI. 
Or BAIL IN ERROR. 


F OR the more clear inveſtigation of this 
ſubject, it may be properly divided into 
the following heads : 


SxcT. I. General obſervations incident to 
Wars or ERROR, ſhewing when they lie, 
or do not lie, in caſes of Ball. 


SE r. II. In what caſes in Error BAL ts, 
and is not requiſite. 


SE r. III. Of putting in and perfecting BAL 
in Error. | 
SECT. IV. How far Bait in Error are 

liable. 
SECT. V. Of ſurrendering plaintiff in Error 
in diſcharge of the BALL. 
SECT. VI, Of execution on the affirmance of 


judgment, and herein of the ſcire facias in 
error. 


SECT. I. General obſervations on IWrits of 


Error, ſbewing when they do lie or not, in 
caſes of BA 1L. 


A writ of error lies in the Exchequer Yely 157. 
chamber for error in proceſs, but not for 
error in Judgment. | 
. Judgment 
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2 New Abe. 
199. ' 
Rol. Abr. 
749 
2 Leon. 4. 
Cro. Car. 


408, 481. 
Hob. 72. 


Jo. 396. 

1 Cro. 295. 
Godb. 440. 

5 Mod. 397. 


' Cro. Car. 


300. 


1 Jo. 325. 


Cro. El. 85 5. 


1 New Abr. 


199. 
Cro. Car. 
481. 


Sty. 174. 


2 New Abr. 


199. 
Carth, 447. 


ERROR. 


Judgment againſt principal, and on /. 
fa. againſt bail, principal and bail cannot 
join in a writ of error on theſe ſeveral judg- 
ments; for being ſeparate judgments, the bail 
are not parties to the original judgment; 
and bail and principal can only have ſeparate 
remedies againſt their own judgments, for the 
ſame reaſon, bail cannot have writ of error 


to reverſe the firſt and ſecond judgment; 


and bail cannot have new writ of error by 
themſelves, becauſe the ci. fa. is not one of 
thoſe writs wherein error is given in the Ex- 
cbeguer chamber. 

A miſtake in the ſum of the judgment, 
and /cz. fa,. is error, even tho? it be my 10 
for 18. 

If the writ of error by the bail had recited 
the firſt judgment (as of neceſſity. it muſt) 
and the judgment on ci. fa, and alledged 
the error in the ſecond judgment, it had 
been well enough; but Styles ſays, that of 
late ſuch writ ought to abate for the whole. 

Error was brought by bail on a judgment 
againſt them by ci. fa. in an inferior court, 
it was tam in redditione juſticii againſt the 
principal, quam in adjudicatione. againſt the 
bail ; but was quaſhed, for bail are not en- 
titled to error on a judgment againſt princi- 
pal, quaſhed as to all that related to the 
judgment in the original action, and no 
more, and ordered to ſtand good. as to the 

judgment 


ERROR. 


judgment againſt bail on the /ci. fn. and 
bail proceeded thereon in order to reyerſe 
the judgment againſt them. Therefore this 
writ of error lies upon a judgment recovered 
againſt them by ci. fa. 

Court will ftay all proceedings againſt 
bail, pending writ of error, 

Error hes on a judgment on ci. fa. againſt 
bail, for want of entry of warrant of attor- 
ney for the bail, altho' ſame attorney was 
concerned for principal. See ante 85. 

Where the writ of error is allowed, if de- 
fendant be not in execution, execution ſhall 
not be awarded againſt him, at the requeſt 
of the bail, though he be preſent in court. 

But if bail bring writ of error on a ſci. fa. 
againſt them, upon the original judgment, 
this ſhall be no ſuperſedeas as to that judg- 
ment, and plaintiff may ſtill ſue out execu- 
tion againſt principal, 

If after judgment in a/c. fa. againſt bail, 
the judgment againſt principal be reverſed, 
this is no reverſal of the judgment againſt 
the bail, becauſe it is a collateral judgment 
by itſelf, but they may be relieved by au- 
ata querela. 

Suing the bail pending a writ of error in 
parliament, is a contempt and breach of pri- 
vilege. 

If one in execution brings error in the Ex- 
chequer chamber, and the record is removed, 
| he 
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Cro. Ja. 


354- 
Ray. 100. 


Barnes 64. 


Salk. 603. 


1 Nelf. Abe 
331. 


2 Rol. Avr. 
491. 


2 New Abr. 


232. 

Oro. Ja. 645. 
Palm. 187, 
301. 


1 Will. 685, 


Cro. Ja. 108. 
Cro. El. 231. 


Stra. 867. 


Stra. 1186. 
1 Will. 16. 
4 Burr. 340. 
Say. 41. 
Barnes 205, 
209. 
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Stra. 5 26. 


4 New Abr. 
212. 
Roll Abr, 


899. 


ERROR. 


he cannot be bailed in B. R. becauſe there is 
no record there, nor can he be bailed in Ex- 
chequer, for they have authority only to re- 
verſe or affirm the judgment. | 

When writ of error is taken out, allowed, 
and ſerved, no execution can iſſue againſt 
defendant or his bail. 

It ſeems, that if writ of error be allowed 
after ca. /a. ſued and before the return, it 
prevents the ſheriff's execution. And it is 
agreed, a writ of error ſuperſedes an execu- 
tion from its allowance or notice thereof; 
but in C. B. from the delivery to the clerk 
of the errors, and plaintiff cannot call for re- 
turn of ca. /a. 

But the court refuſed to ſet aſide a judg- 
ment on i. fa. tho' obtained pending the 
error of the principal. 

If A. recovers againſt B. in B. R. da- 
mages and coſts, and thereupon hath judg- 
ment againſt bail after a ſci. fa. &c: and after 
B. and the bail join in a writ of error, and 
then a year and a day paſſes, —1n this caſe 
notwithſtanding this writ of error, the court 
of B. R. may grant execution, for this is a 
void writ of error; and as if none had been 
brought, and therefore it ſhall be no con- 
tinuance of the firſt judgment ; bur the year 
and day being paſt, plaintiff cannot have ene- 
cution without a/c. fa. tho* the year paiicd 
after the writ brought, 

2 SECT. 


BAIL in ER Rox requiſite, 


Sxer. II. In what caſes Bail in ERROR 
is, end is not requiſite. 


1. Requiſite. 


No execution ſhall be ſtaid, on or by any 3 
writ of error or ſuperſedeas thereon, to be 
ſued for reverſing any judgment in any ac- 
tion or bill of debt, or any fingle bond for 
debt, or on any obligation with condition 
for the payment of money only, or for rent, 
or any contract ſued in any courts at Meſt- 
minſter, counties palatine or great ſeſſions in 
Wales, unleſs plaintiff in ſuch writ with 
two ſureties allowed by the court wherein 
judgment is given ſhall firſt be bound to the 
party for whom judgment given, by recog- 
nizance to be acknowledged in the ſame 
court, in double the ſum adjudged by ſaid 
judgment, to proſecute writ of error with 
effect, and alſo, to pay and ſatisfy, if judg- 
ment. be affirmed, all debts, damages, and 
coſts, adjudged on the former judgment, and 
all coſts and damages to be awarded for de- 
laying execution. See alſo, 31 Eliz. c. 3. 


ſ. 3. 


On this ſtatute it hath been adjudged, that 
judgment on inſimul computaſſet was not an 
action founded on ſuch a contract as came 
within the meaning of the ſtatute. 


H A 
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2 Bulſt. 53. 
Yelv. 227. 

1 New Abr, 
212. 


BAIL in Ex Ro requiſite. 


2 Burr. 746. A bond given to a third perſon, by 2 

third perſon, as a collateral ſecurity for pay- 
ing to creditors 155. 6d. in the pound, upon 
a liquidated total of his debts, is a bond with 
condition for payment of money only, and 
within this ſtatute. 


Show. 14. So of a debt due by arbitration, judgment u 
W AK. * on a demurrer on a bottomree bond for 
415. payment of money and performance of cove- | 


11 Mod. 2. nants, are not within the ſtatute. 3 Ja. 1. c. 8. 
13Car.2 fl. 2. c. 2. par. 9. That no execu- 
tion ſhall be ſtaid after verdict, and judg- 
ment, in actions for not ſetting out tithes, 
actions on caſe, on any promiſe for payment 
of money, trover, covenant, detinue and 
treſpaſs. See 4 Mod. 7. Cro. Car. 59, 410. 
Hob. 127. 8 Mod. 79, 237. 
Carth. 121. 16 & 17 C. 2. c. S. par. 3. extends to writs 


3 Leu. 275. of error on judgments after verdict in dower | 
1 and ejectment. : | 

i . | | 

; Sid. 183. If an executor bring a writ of error he 


ſhall find bail within, 13 Fa. 1. c. 8. to an- 
{wer the principal's debt; but he ſhall find 
bail to anſwer the double coſts upon Statute 
13 Car. 2. c. 2. if it be found againſt him. 
2 Crom. 308, Judgment againſt executors or adminiſtra- Wa 
Wood 580. tors de bonis propriis, they muſt put in bail 
16 K 17 C. 2, Z 
in error; otherwiſe if it is judgment 4 
bonis teſtatoris only. 
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BAIL in ERRO requiſite, 


bonds, for payment of money only ; it was 
kerefore contended, that plaintiff in error 
cd not put in bail, the original action 
| aving been brought on a bottomree-bond ; 
ut the court held it neceilary, fince the 
Judgment had confirmed the contingency. 
But in a fimilar caſe, Volt, C. J. held it 
Paneceſſary, for the voyage, return and 
Wpayment, are contingencies; but it was ad- 
Wourned. 

W On a writ of error on judgment in Jre- 
nd, the record being removed into K. B. 
Were, the court took bail, and ſent direc- 
Wions to have defendant ſet at liberty there. 
It is a rule in Error, that if error be aſ- 
Woned in matter of /2w, then the uſe is to 
Wake bail of the party; but if it be on mar- 
er f fa, then that no bail be taken till 
hat fact be tried. 

Though plaintiff in ard7a. guerela ſhall 
pc bailed, vet one in execution ſhall not; 
Whis was in a caſe of error brought by a 
Wonvict. 


In writ of error brought to reverſe an out- 


Wavry, bail muſt be put in before the allow- 
Wnce. 

lf there is judgment in K. B. and defend- 
Wt is taken in execution, and after brings 
* rit of error in Exchequer chamber, and the 
= H 2 record 


The ſtatute ſays, bail ſhall be required on 
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Stra. 476. 


11 Mod. 260. 


1 New Abr, 
213. 
Palm. 286. 


3 Bulſt. 63. 


Sid. 286. 


31 El. e. 3. 
Freem. 162. 


Cro. Ja. 108. 
Cro. El. 731. 


3 Ven. 463. 
cites MSS. 
rep. 


verſe the judgment. 


BAIL in EAR OR requifite. 
record is removed, he cannot be bailed u 
K. B. becauſe there is no record there; n« 


can he be bailed in the Exchequer chamber 
for they have authority only to affirm or re. 


Defendant in execution brought writ «| 
error, and prayed to be bailed. All ti: 
court held, if there be any erfor apparen, 
he ſhall be bailed, and the parties ſhall b 
bound to anſwer the debt if the judgmenM 
be affirmed, and not to deliver the body un x 
execution. | | "I 

Sheriff brought debt upon bond, au, 
judgment was had by nil dicit, without u 
of the condition, and a writ of error vu 
brought upon the judgment, and a /»pr Wi 
ſedeas taken out; it was moved to ſet ali 


the /uper/edeas, becauſe the plaintiff nM 


error had not put in bail according »M 
3 Ja. 1. c. 8. On the other fide, it ws 
ſaid, that the bond was for appearance, ani 
ſo out of that ſtatute; to which it was a- 
ſwered, that it appeared upon record to be 
an obligation fer payment of money; and 
that the court muſt confine themſelves 0 
the record, and judge upon that only; but; 
per tot cur', it was held that they ought to 
examine into it by affidavit; for, otherwiſe, 
plaintiff in error would be obliged to put 

in 


BAIL in ERROR not requiſite, 


in bail, contrary to the intent of the ſtatute, 
SE becauſe the declaration was only upon the 
penalty, without mention of the condition. 


2. Bail not requiſite. 


One bond reciting another, and condi- 
tioned, that if the money in the former 
bond be paid, then this to be void, other- 
wiſe, Sc.“ plaintiff had judgment thereon, 
and defendant brought writ of error. The 
queſtion was, whether ſpecial bail was to 
be put in according to 3 J. 1. c. 8. By 
Parker, C. J. this bond ſtands only as a ſe- 
curity for damages, and may be diſcharged 
without one penny to plaintiff; and there is 
no difference between this bond, and a bond 
co ſave harmleſs, and therefore out of the 
meaning of the act; and Pratt J. thought 
this caſe, though poTbly within the words 
of this act, yet it is out of the meaning of 
it, which is plainly this: that where a reco- 
very does neceſſarily import a debt, there 
this act takes place; but not where a reco- 
very may or may not import a debt due; 
and the reaſon is, that delay in the latter 
caſe is not eſteemed ſo prejudicial as in the 
former : Sed adjornat. 

On writ of error on ajudgment on bond, 
with condition to perform covenants, or on 

H 3 bail- 
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11 Mod. 281. 


1 Lev. 260. 
2 Crom. 304. 
1 Will. 19. 


102 


3 Burr. 1542. 


Velv. 227. 
2 Bulſt. 53. 


Barnes 194. 


Wood 580. 


3 Burr, 1548. 


| ſelves, no bail is requiſite. 


not forced to give bail on a writ of error. 


BAIL in ERROR not requiſite. 


bail-bond, no bail requiſite, becauſe the 
words of the ſtatute are for payment of mo. 
ney only. 

Bail not requiſite on writ of error on judg- 
ment in an action of debt founded on a fu- 
perior judgment; this is a caſus omiſſus in 
3 Ja. 1. c. 8. 

Judgment in action on matter of account, 
thereby reduced to a certainty, bail 1s not 
requiſite; ſo in an award; but it may be 
generally collected from the books, that this 
ſtatute, 3 J. 1, confines bail in error to all 
actions which originated in dev, and for 
certain engagements for payment of a ſum 
abſolutely, | 

Bail bringing writ of error on an award 
of execution on recognizance, againſt them- 


Heirs, executors and adminiſtrators are 


Bail 1s not requiſite upon bringing a writ 
of error upon a judgment in an action of 
debt, founded upon a prior judgment ; for 
the contract 1s extinguiſhed by the firſt judg- 
ment. The judgment is no contract, nor 
can be conſidered in that light; for judicium 
redditur in invitum; and the action of debt on 
a judgment is of a ſuperior nature to an ac- 
tion of debt on bond, or any of the other 
actions ſpecified in 3 Ja. 1. and therefore 

not 
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BAIL in ExxOR not requiſite. 103 


not included in it, agreeable to the reaſon- 
ing in 2 Rep. 466. And that ſtatute mutt 
be taken literally, and not extended, fee 3 
Keb. $02. this is alſo a caſus omiſſus. Hence | 
though in the original action bail was re- | {4 
quirable, yet it ought not to be required in | 
writs of error, upon actions of debt brought 

on ſuch judgments. 


The rule, ſet aſide the return of the ca. 
ſa. and ſtayed proceedings, but not with 
coſts. N. B. This was on the deciſion of the 
twelve Judges, becauſe the precedents of each Ay 
court had been found to differ in the con- | 9 
ſtruction of this ſtatute. "nh 


Perſons in execution for a fine to the king, Sid. 326. 
brought ha. cor. and writ of error, and aſ- 
ſigned errors, and prayed to be bailed, which 
the court refuſed ; but it was ſaid to be uſual 
in the Crown-Office to bail in ſuch caſes, 


One in execution is not to be bailed on 2 Buld. 262. Yi! 
bringing writ of error in parliament, becauſe 18. 18 ik 
it is uncertain how long the parliament may | 
continue. 

The court were inclined in a ſubſequent 3 Burr, 1567. LE 
caſe to hold, that bail is not requiſite on 1 
bringing a writ of error returnable in parlia- * 
ment, upon a judgment in H. R. in debt on 1 
a recognizance in error. But the queſtion: 
was adjourned, and never reſumed : bur 


H 4 Crompton 
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Salk. 97. 


Ray. 840. 
7 Mod. 
$ Mod. 79. 


Stra. 527. 


Stra, 877, 


3 Bl. Com. 
410. 


3 Ja. 1. c. 8. 
13 Car. 2. c. 2. 


16 & 17 C. 2 
c. 8. 

1 Lil. Abr. 
176. 

2 Burr. 746. 


3 H. 7. C. 10. 
e.. 


8 XN W. z. 
c. 11. 
4& 5. Ann. 
c. 16. 
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BAIL in ERROR not requiſite. 


Crompton queries this doctrine, and adds from 
Salteld, that on error in parliament of judg- 
ment affirmed in B. R. new bail is requiſite, 
And it has been laid down in former reports, 
that new bail muſt be put in on every new writ 
of error. Bail in error does not include coſts 
aſſeſſed in parliament; ; therefore a new re- 
cognizance in error brought there after af- 
firmance in B. R. ſeems neceſſary. 

And afterwards the court, on confideration, 
held that there muſt be freſh bail in error 
brought in parliament after affirmance in K. H. 

Where no bail in error is required, the 
bail applying to ſtay proceedings, muſt un- 
dertake for the colts on the writ of error. 


Sect. III. Of putting in and perfecting Bali 


in ERROR. 


If plaintiff brings his writ of error after a 
verdict, it is in moſt caſes required he ſhould 
give ſecurity for proſecuting the fame; and 
this, before any /uper/edeas can iſſue on the 
writ of error; and without it, execution on 


the original judgment is regular. This is 


to prevent delay by frivolous appeals, and 
for ſecuring debt and coſts, which are be- 
come payable by the verdict by the van- 
quiſhed party, 1n all except a few particular 
inſtances under theſe ſtatutes, 


Theſe 


— in BAIL in ERROR. 


Theſe. bail muſt in like manner, as in the 
Wert inſtance, enter into a recognizance in 
double the ſum of the debt and damages, to 
Woroſecute the writ of error with effect; and 
f the judgment be affirmed, or writ nen- 
Proſſed, to pay all the debt, damages and 
Fcofts adjudged, and all coſts awarded for de- 
Waying execution. | 

Aas ſoon as plaintiff in error has got his 
rit allowed, he ſhould enter into recogni- 
Fance, and get his bail put in; although 
Plaintiff in the original action has not yet 
Wproceeded to tax coſts; elſe for want of this 
We is entitled to a hab. fac. poſſeſſionem. 
It is not the buſineſs of this court to ex- 


Fyrit, for the want of that docs not hinder 
he proceſs of the writ of error, but only 
makes it no /uper/edeas. 

Pour days after the allowance of the writ 
of error is limited for plaintiff in error to put 
in bail; of which notice muſt be given, and 


may have a rule from the clerk of errors for 
better bail, who ſhall juſtify in four days, 
Welſe execution may iſſue on the judgment; 
Wand if it be in vacation, ſuch juſtification 
may be before a Judge. 

Ik bail in error be not perfected in four 
days after exception, the clerk of the*errors 
ball xonpreſs the writ of error. 

. a 3 The 


mine whether bail was put in on the firſt . 


Barnes 212. 


1 New Abr. 
213, 


xception made in twenty days. Plaintiff 


Rule C. B. 
Mich. 6 Geo. 
2. 
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2 Wilſ. 244. 


I Salk. 98. 


3 Salk. 56. 


Stra. 821. 


1 Wilſ. 213. 


3 Lev. 113. 


PxrzFECTING BAIL in ERROR. 


The courts are ſo ſtri& in the time allowed 
to put in this bail, that they never grant 
further time on any pretence, for in genera] 
defendant cannot ſuggeſt any real error ; the 
delay they diſcountenance. 

Defendant in error has twenty days to ex- 
cept to bail, and need not give plaintiff no. 
tice; but cannot take out execution without 
giving plaintiff a four-day rule to put in bet- 
ter bail; but in all other caſes he muſt give 
notice. This exception mult be entered in 
the book of the clerk of errors, and then the 
rule taken out and ſerved within twenty 
days. 
Upon error in debt on bond, the bail are 
to be bound in double the penalty recovered; 
but by the courſe of the court it is ſufficient 
if they juſtify in double what is really due. 


An infant being in execution upon a con- 
dition in debt, brought writ of error ; his 
father and brother became bail. It was the 
opinion of the juſtices that they two only - 
ſhould enter into the, recognizance that the 
infant ſhould appear ; and that, if judgment 
affirmed, they ſhould pay the money: and not 
that they ſhall render the body of the infant 
again to priſon; for that when once he 1s 
diſcharged of the execution, he ſhall never 
be in execution again at the ſame ſuit. 


After 
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roy k — N 
* * e — 
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After judgment for plaintiff it was aiſigned Rol. Rep. 
for error, that no bail was entered for defen- 372. 
dant. It was ſhewn to the court that the 
attorney was dead, but had been paid his 
fees for entering it; and that this appeared 
by his books, and plaintiff prayed that bail 
might be entered; and ſo it was ordered. 
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Ser. IV. How far Bail in ERROR are 
liable. 


If plaintiff doth not aſſign errors, and 1 Rol. Rep. 
bring ci. fa. ad aud. err. it is a forfeiture 329. 
of the recognizance. 
The rule upon error brought after ver- Burr . 2501. 
dict, in ejectment for rent, is to juſtify bail r 0 
397 1 
in double the rent due. 1 
A recognizance in error in ejectment Ibid. , 


ought to be in the value of two years meſne Barnes 103. 1 ö 
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profits, and double coſts is uſually taken in 
both courts. 
Judgment was affirmed in error, and the Stra. 197. 
court reſolved that matter which is aſſign- 
able for error by the principal, is not ſo 
= by his bail. 
4 If A. becomes bail for B. in an inferior 1 New Abr. 
court, and there judgment is given for B., 212. 


Cro. Ja. « 
and thereon plaintiff brings writ of error, 7 


and 


— ld 
_— — 


Noy 18. 

1 Lil. Abr. 
110. 

Cro. Ja. 636. 


pl. 4. 


1 New Abr. 


212. 


Rol. Abr. 


335 


Cro. Ja. 636. 
Cro. El. 587. 
Noy 18. 

I Lit. Abr. 


179. 


1 New Abr. 
212. | 
Moor 853. 

2 Crom. 310. 
1 Lil. Abr. 


173. 
Wood 580, 
og. 


re. 8. 
Cro. Ja. 402. 


BAIL in Exxon liable. 


and that judgment is reverſed ; it is as if 
that judgment had never been, and as if at 
the firſt the principal had been condemned in 


the inferior court. 


Bail are liable for damages and coſts on 
the firſt judgment, but not for the cofts of 
writ of error: tho' it ſeems by the latter 
words recited of 3 Ja. c. 8. ante, p. 97. that 
they are liable to © the debt, damages, 
and coſts, adjudged at the former judg- 
ment, and alſo, to all coſts and damages to 
be awarded for delay of execution.” 


And in explanation of this ſtatute it haz 
been adjudged, that on affirmance of the 
zudgment, no execution ſhall go againſt bail 
in the original action for the coſts occafione 
gilationis executionis; for the party might 
have compelled defendant in error to put 
in bail purſuant to 3 Ja. 1. c. 8. 


SECT, V. Of ſurrendering Plaintiff in Er- 
ror, in diſcharge of Bail. 


Bail in error cannot ſurrender principal in 
diſcharge, for the condition of the recog- 
nizance is abſolute for the proſecution of 
writ of error, or payment of debt, &c. but 
this is only pendente errore. 

But 
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SURRENDERS in ERROR. 


But in another caſe the court were divided 
on the ſame point, and gave judgment in 
favour of plaintiff, becauſe of ſome defect in 
the plea. 

Pending error bail rendred principal; this 
was held good, though he could not be 
prayed in execution, before the affirmance 
or diſaffirmance of the judgment: and if 
principal renders himſelf before the return of 
the ſci. fa. in error, and pending error dies, 
the bail are diſcharged. 

A commititur, chough no judgment, muſt 
be entred pending error; but if judgment be 
affirmed, the party muſt pray to have him 
in execution. 

On affirmance of judgment againft prin- 
cipal, bail may render principal before any 
ſci. fa. and the render here is a render be- 
low, the recognizance being removed, and 
may be done before a judge. 


Ser. VI. Of execution on the afjirmance 
in error; and herein of the ſcire facias, 


A writ of error was brought by the bail, 


to reverſe two judgments in Ireland; that 


againſt the principal, and that againſt the 
bail: the court held, firſt, That the writ 
was abated in the whole. Secondly, That 
the record of the judgment againſt the prin- 


cipal 
2 


109 
3 Bulſt. 191. 
Rol. Rep. 
92. 
3 Mod. 87. 
Jenk. 129. 


3 Bulſt. 341. 


Jo. 128. 


2 Keb. 635. 


Freem. 416. 


110 


3 Keb. 396, 
424. 


$ Mod. 130. 


cipal was not removed by this writ, and fo, 
it was ſaid, had been reſolved formerly in 


one Booth's caſe, cited by Ch. J.; but the 


error ſhould proceed to have the fruit of his 


out execution in Jreland ? And it was pro- 


Middleſex, on the recognizances which are 


_ wards, that thoſe judgments were not made 


ſhould be removed here, and thereupon 


ExECUTION on AFFIRMANCE, 


queſtion was, how the defendant in writ of 


judgment againſt the bail, the record being 
removed hither, and ſo they could not grant 


poſed by Hale Ch. J. to take ci. fa. into 


now here, and on return thereof to grant exe- 
cution in Ireland. But it appearing after- 


records here, by reaſon they were not entred 
on the roll, they ſaid they would ſend a cer- 
tificate to the Ch. J. in Ireland, that nothing 


they might grant execution; but upon the 
judgment againſt the principal the party 
might have execution there, for the record 
was never removed. 


And now of the SceiRE-FaclAs in ERROR. 


Scire facias cannot iſſue till judgment be 
affirmed. 

Proceedings on /ci. fa. ſhould be ſtaid, if 
defendant in /ci. fa. will confeſs judgment, 


and enter into a rule to pay the debt, or to 
deliver 


SciRet-Facias in ERROR. 


| deliver up the principal, within four days 
after the judgment ſhall be affirmed. 


It is not neceſſary that ſci. fa. in error 
mould lie in the office before the return; 
Wbut in /ci. fa. againſt bail, it is neceſſary it 
mould lie four days; and the rules made for 
Icheſe writs to lie four days in the office, 
Jo only relate to /cire facias againſt the 
BY bail. 
A writ of error was brought in the Ex- 
beguer chamber by principal; /ci. fa. hav- 
Jing iſſued againſt his bail, they obtained a 
rule to ſtay proceedings until ſame ſhould 
Wbe returned, and undertook to pay debt and 
damages in four days after affirmance : 
Judgment was affirmed, and defendant 
brought writ of error in parliament ; bail 
moved for further flay of proccedings till 
chat writ ſhould be determined. This was 
granted, for the firſt rule could only imply 
che final determination, and it would be 
WT abſurd to ſuppoſe the bail ſhould be obliged 
W to pay a debt and damages, whilſt they re- 
mained uncertain, or whether payable at all. 


PLEADING to the ſci. fa. in ERROR, 


ma ſci. fa. after an affirmance in error, 
dhe bail pleaded a payment, and uſed all 
2x methods 


111 


3 Burr. 1723. 


5 Burr. 2819. 


4 Burr. 2126. 


— — 
+ , 


” Ld 


Y =—_—Y 5 td CR : - a4 


112 


'-= Ibid, 1097. 


Plea to Scint Factas in Error. 


methods of delay, till the intereſt exceeded 


the coſts allowed on ordinary taxation; 


the court ruled that the maſter ſhould 


allow intereſt from the time of affirmance, 
And this deciſion ſeems founded on a former 
caſe of Bodily and Belamy, where the counſel 
thought it proper to withdraw his motion, 
and adviſe his client to pay the intereſt. 


„ This queſtion has been mentioned 
here only, as it occurred in the- ſubject 
of bail's pleadings to ſci. fa. the queſtion 
is in itſelf very important, and there are 
various authorities on either fide ; but 
the above deciſion ſeems to agree in 
the modern doctrine, and the court ge- 
nerally grant intereſt under another 
name, Damages,” in conformity to 
that word in the ſtatute 3 7a. 1. and 
the quantum of thoſe damages for reaſon 
of delay of execution, is the calculated 
intereſt on the original debt, and da- 
mages as taxed, from the date of the 
judgment up to the day of affirmance. 
I have a manuſcript note of a ſpecial 
argument on this head in Trinity term, 
1782, where the above doctrine ſeemed 
to lead the court; the deciſion was from 
time to time adjourned, and in the 
courſe of the long va cation the. ji 


tiff 


if 
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tiff in error thought it maſt prudent to 
compromiſe with half the intereſt, 
which the parties accepted, 


M. was bail for defendant, and before; Rep. 70. 
judgment, plaintiff gave M. a general re- 
leaſe; when the judgment was given, plain- 
tiff proceeded as uſual, and /ci. fa, againſt 
bail, M. pleaded the releaſe held not good 
plea, - 

To'a /ti, fa. on recognizance in error, de- 2 Keb. 63. 
fendant pleaded that during the life-time of 70. 
principal, he proſecuted with effect; plain- 
tiff replied, he did not cauſe record of B. R. 
to be certified into Exchequer ; ; defendant re- 
join'd he was ſtaid by an injunction ; court 
held the recognizance not forfeited, 


Before the foregoing ſubje& were 
quite cloſed, and a new ſubject entred 
upon, it was at firſt iptended. to intro- 
duce the remedies which the law had 
provided for bail, in any caſes where J F 
they were oppreſſed by any hard pro- 
ceeding, and this .by the old method 
of audita querela but as the ſum- 
mary ways of motion and ſommons 
have been lately adopted by the courſe 

I of 


£14 


BAIL on H a vac ConPpvus. 


of the courts, in preference to a new 
and tedious ſuir, perhaps in the whole as 
painful as the diſorder it was to correct, 
ſo it becomes altogether uſeleſs in this 
place to ſtate what the curious reader 
may find in the abridgments under that 
article; and where he will find a di- 
verſity of doctrine to anſwer the pur- 
poſes of thoſe who come into court to 
relieve or ſupport their errors of prac- 
tice, and are happy to find ſome caſes 
that will back their motion which ever 
way they wiſh it to apply, 


C 1 A P. XII. 


Of BA IL on a writ of HABEAS Corpus, 


As the uſe of the writ of Habeas Corpus 


in civil caſes, tends more eſpecially to 
the removal of cauſes from one court to 
another, or perſons from one gaol to 
another, and not ſo much for their per- 
ſonal liberty, as in caſes of the crown, 
the recital of the act of ha. cor. will be 
deferred till this ſubje& is taken vp in 
the ſecond part of this work; in the 
mean time, ſo much as merely concerns 
the civil ſide of the queſtion may be 
here laid down in the following order. 


SECT. 


a 
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8 zer. I. General obſervations on this head. 
S Er. Il. When Bail is and is not re- 
quifite on Habeas Corpus. N 
Ser. III. Of putting in the Bait, &c. 
Ser. IV. How far they are liable. 


Ser. I. General obſervations on this 


ſubject. 


F defendant is in cuſtody in an inferior Mich. 1654. 
court, and removes the cauſe by ha. cor. 2 Crom. 
he cannot be diſcharged till his bail be put my 
in to the writ and perfected; but it is there- 
fore better to put in bail below, and then 
remove the cauſe, and ſo procure his My 
the ſooner. 
If plaintiff has declared before ha. cor. be 2 Crom.361. 
delivered, bail ſhall be ſpecial only as to 
that action, and ſhall be common to the 
other; but if no declaration before ha. 
cor. delivered, then bail put in on the Ha. 
cor. ſhall be ſpecial bail to all the actions of 
plaintiff againſt defendant of that term, and 
plaintiff cannot declare before the writ be 
allowed: this was an action on the caſe, 
and two declarations, one for words, the 


other for aſſumꝑſit. 


The court will not bail a priſoner who 1 Lil. Abr. 


* in court on return of the Ba. cor. 88 
| I 2 until 
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Salk. 98, 


BAIL on Hapzas Coy us. 
until the ſame be filed; for before that, it 


does not appear for what cauſe he ſtood 


committed, 


8 ET. II. ben Bail is, and 1 not re- 


requifite on the ha. cor. 


Salkeld ſays generally, that bail is requi- 
ſite in all caſes, on a ha. cor. except execu- 


tors and adminiſtrators, 


19 G. 3. c. 70. 


2 Crom. 
357+ 

Salk. 98. 

1 Lev. 268. 
2 Lev. 284. 


No cauſe ſnall be removed from any of 
the courts below by ha. cor. for a debt under 


10 1. unleſs defendant ſhall enter into re- 


cognizance with two ſureties in the court 
below, in double the ſum for which action 
is brought, for payment of debt and coſts, 
in caſe of judgment againſt him. 

An heir, executor, or adminiſtrator, altho 
he has put in bail below, ſhall not upon re- 
moval put in bail above, 70 pay condemnation 
money; yet he ſhall put in bail above to ap- 
pear to a new bill, or original, within two 


terms, but not after. But if debt is 1 


on a judgment, ſuggeſting a devaſtavit, he 


2 Ley. 268. 


ſhall give bail, for then the * is in debt 


and detinet. 

In all caſes of removal but chat of a de- 
vaſtavit, where bail be found in an inferior 
court, ſpecial bail ſhall be found above. 


This was a rule at that time, whether the 
ſum 
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fam was more or leſs than what the bail 
Vas allowed for above; but now, inferior as 
FS well as ſuperior, are all reſtrained to bail 


for 10 J. 
When a cauſe is removed by ha. cor. Cro. Ja. 98. 
it is the courſe of C. B. to take recogni- 5 


zance of bail before an action brought, and 
they ought to take notice of the courſe of 
the court. 

And by the courſe of the court (X. B.) 4 Burr. 1993, 
bail muſt be put in above. 
On the removal of a cauſe from an in- Salk. 98, 
ferior court, the court, on motion to be ad- 874. 118. 
mitted on common bail, ſaid they had not 
then power to examine whether the cauſe 
of action was ſuch as to require ſpecial bail, 
and though it were under 10/. would re- 

quire bail. 

On return of ha. ca. if court are doubtful ; Mod. 22. 
whether to admit defendant to bail, he may 8 6, 
be bailed to appear de die in diem till they are 
determined, 

On ba. cor. ad faciendum et recipiendum, 7 Mod. g. 
there ſhall be bail Je novo. Defendant con- | 
demned a ſhip for not being regiſtred in 
England, and plaintiff brought trover in 
London, which was removed by ba. cor: 

Holt Ch. J. faid, that though it was upon a 
ba. cor. they might enquire into the cauſe 
of action, and if they ſaw occaſion, order 
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2 Crom. 357. 


1 Lil. Abr. 


179. 


Ibid. 358. 


mult annex the bail- piece to writ and return, 


PuTTinNG in BALL to the HasBtas Corpus, 


ſpecial bail, for otherwiſe, the inferior court 
might be made uſe of to oppreſs people by 
laying great actions upon them there; and 
here, if defendant has acted as a judge, and 
the matter was within his cognizance, his 
ſentence, right or wrong, binds till it is re. 
verſed ; and if it were in the Admiralty of 


France it would be ſo, and the oy remedy 


is, to appeal. 


Scr. III. Of putting in the Bait, Ce. 


Defendant who has removed a cauſe from 
an inferior court into B. R. or C. B. is not of 
courſe obliged to put in ſpecial bail there; 
but it lies with plaintiff to compel him fo 
to do. In order therefore fo get bail to the 
action, plaintiff ſhould take out a rule or 
order for a procedendo to remand the cauſe, 
unleſs good bail be put in within four days 
next after notice of the rule, if in term; if 
in vacation, ix days; and then ſerve copy of 
this rule on defendant, or his attorney, and 

unleſs bail be put in accordingly, and juſ- 


tified, a procedendo may be had. 


Bail cannot be put in on ha. cor. till 
the writ be returned and filed; and then de- 
fendant on being ſerved with a rule for bail, 


and 
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n 
* _ — - 


F 


and acknowledge his bail before a judge, of 
which plaintiff muſt have notice: he has 28 
days to except, after which time if there be Michaelmas, 
== no exception, bail- piece is filed in four days, $0 Car, . 
and the bail ſtand. In C. B. it is 20 days; 
and unleſs the bail- piece be then filed, plain- 
tiff will, on certificate thereof, be FREE to 
a procedendo. | 
Plaintiff may ſerve defendant's attorney 
with a rule for procedendo unleſs better bail 
be put in, in four days. If rule be in vaca- 
tion (in K. B.) defendant's attorney muſt give 
notice within the rule, of juſtification on the 
firſt day of next term. In C. B. it is within 
four days at chambers, and again on the firſt 
day of term. 
If ſpecial bail be put in conditionally on 6Mod. 24, 25. 
any ha. cor. or certiorari, and no rule for 
better bail or exception in 20 days; then 
ſame ſhall be filed as good bail. But by 
Salkeld, plaintiff has 28 days to except in Salk. 98. 
B. R. againſt filing the bail offered. 
By 17 Car. 1. c. 10. (Petition of right) 5 Mod, 22, 
three days after the return, are allowed to 
bail or remand priſoner; and two days by 
ba. cor. act. (13 Car. 2. pa. 3.) that is, after 
the return is filed; for before then, there is 
nothing before the court. | 
If a cauſe is removed out of the Mar- Salk. 97, 
fhalſea, or other inferior court, London ex- 13 . 
14 cepted, 421, 485. 
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Comb. 1. 
Skin. 244 
Salk. 297. 


12 Mod. 249. 


BAIL to Hastas Coryts how far liable. 


cepted, and bail below offer to be bail 


above, plaintiff cannot except to them, but 
is compelled to take them, becauſe he 
might, but did not except to them below. 

But it is otherwiſe in a cauſe in London; 
for the ſufficiency of bail there, is at the 
peril of the clerk, and he is reſponſible to 
plaintiff; but above it is not ſo: but if bail 
below (in London) are offered above, then 
plaintiff may except. 

Where a priſoner is brought up on a ha. 
cor. for bail, in a bailable action, they can- 


not be taken abſolutely without plaintiff's 


conſent; and without ſuch conſent; the 


judge will only take them conditionally, and 


defendant cannot be at liberty till they are 
abſolutely allowed as his bail, otherwiſe 
plaintiffs would continually have bad bail 
forced upon them. So if in vacation a de- 
fendant be ſurrendred by his bail, he cannot 
be diſcharged on bail, till next term, unleſs 


plaintiff will conſent to a Juſtification as of 
laſt term: | 


SECT. IV. Flew far theſe Bal are liable. 


Bail on ba. cor. are liable for all the other 
actions at the ſuit of the ſame plaintiff men- 
tioned in the return; and wherein plaintiff 
ſhall ti in twa terms after, or elſe 
K defendant 


BAIL to Hanras Coxrus how far liable. 


defendant ſhall be diſcharged on common 
bail. Rs 

If a cauſe be removed, the bail below 
are certainly diſcharged, for by what mode 
can they be ſued? the inferior juriſdiftion 
is renounced, and cannot be reſumed, un- 
teſk procedendo ſhould iſſue for neglect, or 
otherwiſe, and thereby remand the cauſe 
back during the ſame term in which it was 
removed ; but if it be remanded in any ſub- 
ſequent tetm, the bail are diſcharged. _ 

If procedendo be delivered before bail be 
given to the ſuperior court, it ſhould be a 
ſuperſedeas as to the ha. cor. and the old bail 
have ſtood. 


When defendant is out on bail, and is 
taken by an extent into cuſtody, the bail 
ſhall bring him by ba. cor, and ſurrender 
him to the marſhal. There was an oppo- 
ſition to this ſurrender, but the court al- 
lowed it, becauſe the action was prior to the 
extent. 


N 


Cro. Ja. 363, 


2 Bulſt. 287, 
1 Lil. Abr. 
183. 

1 Rol. 64. 
Moor 836. 
Skin. 244. 


Yelv. 120, 
Cro. Ja. 203. 


Salk. 35 3. 
Stra. 641, 
1217. 
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CHAP. XIII. 


Or BAN EKRUPTCY Or THE PRINCIPAL, 


*.* For the more clear reference, all the 
caſes of the defendant's bankruptcy 
have been referred to this place, though 
perhaps they might have been more 
regular in another. This chapter will 
ſhew how the bankruptcy of the princi- 
pal may affect the bail, in their ſeveral 

powers of ſurrender, or diſcharge, &c. 
And firſt, 


SecT. I. What relates to the principal mereh. 
Sxcr. II. What relates to bis BaiL 


Ser. I. What relates to the principal merely. 


EFENDANT being arreſted. gives 

bail to the ſheriff, the writ becomes 
returnable, and defendant a bankrupt. He 
muſt nevertheleſs put in bail above; for the 
bankruptcy does not exonerate the ſheriff, 
who is liable on the face of the return. But 
if plaintiff comes in and proves his debt un- 
der a commiſſion, the bail are diſcharged; 


for thereby he waives his advantageous 


option. 
Bankrupt 


BAN KRV TN of PxINCIPAL. 


- Bankrupt producing his certificate, allowed 
and confirmed, ſhall be diſcharged on com- 
mon'bail. And the court will ſtay the pro- 
ceedings on the bail-bond, 

After allowance of the certificate, bank- 

rupt ſhall attend at 25. 64. per day, on the 
aſſignees to ſettle any of his accounts; and 
if he refuſes ſo to do, on due notice, on oath 
by them made thereof to the commiſſioners, 
they may commit him to c/o/e gaol by war- 
rant till he conform. Bail is certainly not 
grantable here, by the word clo/e. 
And if he be taken in execution, or de- 
tained in priſon for debt owing before his 
bankruptcy, on any judgment obtained be- 
fore. the certificate allowed, he ſhall be diſ- 
charged without bail. And if he pay 15s. 
in the pound, he ſhall be diſcharged from all 
debts due at the time he became defendant, 
and, if arreſted, be diſcharged on common 
bail. 

After a creditor has proved a debt, he 
may waive all future benefit of the com- 
miſſion, and hold bankrupt to bail for his 
debt, as if no commiſſion had iſſued. 

If the eſtate of a bankrupt make dividend 
ſufficient to entitle him to an allowance of 
200 J. he ſhall be diſcharged on common 
bail; his certificate is not noticed. But ſee 
5G.1. | 

| Plaintiff 
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1 Crom. 36, 


Barnes 82. 


1 Crom. $1. 
Barnes 105. 


5 G. 2. c. 30. 
1. 36. | 


Dav. 434. 

3 7. W. 
Mich. 1727. 
2 Ven. 690. 


1 Lil, Abr. 
197. 
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1 New Abr. 
381. 

Carth. 152. 
Salk. 348. 


Ray. 99, 153. 


Comb. 390. 


2 Stra. 100g. 
5 Mod. 308. 


1 Crom. 75. 


1 Crom. 39. 
Barnes 113. 
2 Stra. 867, 
1160. 


2 F. W. 479. 
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Plaintiff ſued upon a leaſe for two year; 
rent, in arrear ſince 1733, when defendant 
became bankrupt; defendant moved for 
common appearance, on producing his cer- 
tificate confirmed; neither the poſſeſſion or 
legal intereſt being then in defendant, a 
common appearance was ordered. 

| Bankrupt was committed “ until he con- 
form himſelf to our authority, and be thence 
delivered by due courſe of law; on return 
of a ha. cor. he was diſcharged, for the ſta- 
tute only empowers the commiſſioners to 
commit him, till he ſubmit himſelf to be by 
them examined, 


| SEC r. II. Fhbat relates to the Bait. 


Plaintiff in an action againſt the bank- 
rupt proving his debt under the com- 
miſſion, clearly exempts the bail thereby; 


but they ſhould take out a ſummons for an 
Exoneretur. 


The bail may ſeize their principal, a bank- 


rupt, while under examination, or going to 
a court of juſtice, 


Defendant had undertaken to indemnify 
plaintiff from becoming bail for him, and 
then became bankrupt ; and being arreſted 
by plaintiff, whoſe recognizance of bail had 
been forfeited ſince the bankruptcy, and 

2 againſt 
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againſt whom proceſs had iſſued ſo far as 
ſei. fa. he moved to be diſcharged on a 
common appearance, urging that he had 
delivered up all his effects, and that plaintiff 
ought to come in as a creditor. The court 


held that though by 7 G: 1. c. 31. debts 7G. 1. c. 31. 


from bankrupts ſecured by promiſſory notes, 
and pay able at a future day, may be proved, 
and dividends received, deducting a rebate 
of iatereſt and diſcount; and by 17 C. 2. c. 31. 
obligees in bottomree and re/pondentia, and 
the Aſſured in policies, are provided for; 
yet this caſe, wherein cauſe of action did not 
accrue till after the bankruptcy, and where 
the money was to become due upon a con- 
tingency, is not within the ſtatutes concern- 


ing bankrupts, and therefore plaintiff could 


not be relieved under the commiſſion, and 
defendant was held to bail. 


A defendant might have pleaded bank- 
ruptcy in the firſt action, but did not, and 
there was a verdict and judgment againſt 
him; and an action was brought upon the 
judgment againſt him, and -he moved to be 
diſcharged on common bail, becauſe the 
bond, which was the foundation of the de- 
mand, was prior to the bankruptcy. But the 
court ſaid, we can look no further than the 
judgment, and therefore he mult put in bail. 
| | Sureties, 


1 Crom. 49. 
Stra. 477. 
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* 


Com. Dig. Sureties, or bail, when they have been 
. Ja. 127. fixed, and have paid the debt, may prove 
pl. 17. that ſum under a commiſſion againſt the 
7 135- bankrupt. 


Ca. 130, 141. 262. 


1 Atk. $3. The bankrupt's diſcharge, and the allow- 
ance of his certificate, will not preclude his 
creditors from proceeding againſt his ſure- 
ties, if obtained ſubſequent to the action on 

1 Burr. 245. the bail- bond: But if it is obtained before 

436. the bail are fixed, they ſhall be diſcharged, 

| elſe they remain liable, if afterwards ; for the 

certificate diſcharged the original debt, but 

not the bail- bond; this is a new and diſtin& 
cuauſe of action. 

58.2. c. 30. If a perſon, having been duly ſummoned 

i. 10, cc. by the commiſſioners to appear before them 
to be examined touching the bankrupt's 
effects, refuſes to anſwer all lawful verbal 
queſtions, and refuſe to ſign his anſwers in 
writing, ſhall be committed by the com- 
miſſioners without bail, till he ſhall ſubmit 
thereto. 

Stra. 880. So if a bankrupt be committed for the 

fame cauſe, it is without bail or mainprize. 

But in Nathar's caſe, Holt C. J. held, that the 

bankrupt ought to have a copy of the inter- 

rogatories, and ſhould have time allowed him 


to conlider his anſwers. 
2 1 HAP. 


BAIL in OurlAWRXx. 


C HAP. XIV. 
o. BAIL in Caszs of OuTLaway. 


HEN defendant has ſuffered proceed- 
ings to go on againſt him, ſo far as to 
the ſuing out an exigent, and even to that 
writ makes default of appearing at the re- 


turn, he is adjudged Outlaw. And then it is, 288 


as in many other caſes, that he ſets about his 
duty, when it is too late to perform it; and 
js urgent to recover himſelf out of ſo abject 
a ſtate, as that of becoming an outcaſt in his 


own country, which he had never been care- 


ful, or taken any meaſures to prevent, But 
ſuch is the equity and benevolence of the 
Britiſh code, that it profeſſes to afford relief 
in every caſe of diſtreſs; and therefore in- 
clining, as it were, to recal a penitent to his 
original condition, even after ſo great con- 
tempt as the refuſing attention to every rule 
of legal proceeding, ſtill allows him to be 
reinſtated, and for that purpoſe has chalked 
out a mode which may be readily adopted ; 
and this is called a rever/al of the judgment of 
outlawry, In what caſes the Bail are con- 
cerned in this proceeding, will appear by 
the enſuing extracts, 

The 


Lil. Abr. 
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31 El. c. 3. 


1. 3. 
2 Cromp. 58. 
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The conſtruction which has been put up. 
on this ſtatyte, by a" modern able practi. 
tioner, 1s, that it requires bail to be put in 
before the allowance of the writ of error, 
only where the error is for want of procla- 
mations. But for any other cauſe, than for 
want of proclamations, it is ſufficient if bail 
is put in before the reverſal of the outlawry 
by the writ of error, if the original cauſe of 
action required bail. And Lord Raymond 
. ſays, Bail may be put in any time before re- 
verſal. But, elſewhere, on a writ of error to 
reverſe an. outlawry, no bail till the reverſal, 

For the more eaſy and ſpeedy reverſing of 
outlawries in the court of K. B. it is enacted, 


* that no perſon or perſons whatſoever, Who 


ſhall be outlawed in the ſaid court for any 
cauſe, matter, or thing whatſoever, treaſon 
and felony only excepted, ſhall be compelled 
to come in perſon into, or appear in perſon in 
the ſaid court to reverſe ſuch outlawry, but 
may appear by attorney and reverſe the ſame, 
except when ſpecial bait ſhall be W by 
__ faid court,” 

This act is perhaps confined to civil ac- 
tions, and does not at all extend to criminal 
miſdemeanors ; but nothing is clearer than 
that caſes, after conviction, are not within it. 
This conſtruction aroſe on Mr. Wiltes's caſe, 
againſt whom there were two motions ; to 

commit 


BAIL in OuTLawkRy. 


| commit him, and, to bail him; both which 


en to the ground: The length and import- 
WT ance of which, and the quantity of matter, 
not ſo immediate to the preſent purpoſe, 
Nobliges 4 reference to the report itſelf. 
If a perſon convicted be taken on a capias pro 
n, he is liable to be committed, unleſs the 
proſecutor conſents to his being bailed ; 
mis is 4 common. courſe of proceeding ; 
: though Lord Mangfeld did not remember 
BS any cafe where ſuch perſon was bailed with- 
ST out confent. So, a perſon convicted of a 
WT miſdemeanor is not within the above ſtatute, 
bor his is not a bailable caſe. 
Tze act relates to caſes where no ſpecial 
bail is required; and to caſes where ſpecial 
bail is required ; and the ſheriff is directed 
WT what to do in either caſe, Where it is bail- 
ble, defendant is to be diſcharged on the 
& ſecurity bond. | 
W But even in civit actions he dd not be 
bailed where he was not bailable; he is only 
to be put in the ſame condition, as if he had 
not been outlawed at all. If the outlawry was 
after judgment in debt, or any other civil ac- 
tion, and the defendant was not bailable be- 
fore the outlawry, che act did not make ſuch 
defendatit bailable; who was not ſo before 
ite outlawry. I am clear that this caſe is 
| nog within the act. 


K Mr. 
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4 Burr. 2527. 


130 


See 13Car. 2. 
ſt. 2. c. 2. 1.4. 


act. The ſheriff is directed “ to take ſecy. 
rity of the perſon outlawed, in the penalty 


things as ſhall be required by the ſaid court” 
E mean, putting in bail to a new action, 


was no conſent of the proſecutor, and de- 


BAIL in OvTLAway. 


Mr. J. Yates ſaid, int; al. That a convic. 
tion in a criminal caſe cannot be within the 


of double the ſum for which ſpecial bail i 
required.” But the ſheriff cannot take bal 
of a perſon after he is convicted of a crime, 
The ſheriff cannot form his own idea of the 
offence, or ſettle a ſum, wherein he ſhould p 
take bail. Nor can he require bail in dul 
the fine, or any thing more than what the 
fine ſhall be fixed at, which is uncertain and 
future. The concluding words of the ſecu- 
rity bond “ and to do and perform ſuch 


pleading, &c. and it ſhould be conſidered 
how the law ſtood in civil caſes before this 
act; and that 20 bail could then be taken 
on a cap. utlagatum. | 

If defendant is taken on a ca. ;. pro fine, or 
c pro redemptione) it is an execution, and no 
ſheriff can take bail of him. It is a favour 
if the court does it. 

The other judges, Afton and Willes, con- 
curred in the ſame opinion. The court was 
then moved for bail on the foot of the court's 
diſcretion. This was denied, becauſe there 
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fendant ſtood committed. 


4 


He 
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He was outlawed in two actions, one 1 Will. z. 


was for 10 J. the other for 49s. and upon 8 Con 63. 


eeverſing the outlawry, the court took ſpecial 
Wbail for the firſt, and an appearance for the 
other; the recognizance was taken Fn 
Wo 31 £1. C. 3. | 
It ſeems a general rule to take bail on re- 
TS verſal of an outlawry; and if a man be ar- 
WT reſted on a ca. utlagatum (treaſon and felony 
excepted) ſheriff may take the attorney's un- 
2 dertaking to appear for defendant, and reverſe 
che outlawry ; ; and then he may diſcharge de- 
eendant, but this is when ſpecial bail is 
not required; and where ſpecial bail is re- 
auired, the ſheriff may take ſecurity by bond 
Vith one or more ſufficient ſureties, in the 
penalty of double the ſum for which ſpecial 


bail is required, and no more, — for his 


appearance by attorney in court at the re- 
turn of the writ, and for performing ſuch 
chings as ſhall be: required by the court: 
nnd after ſuch bond taken, then to diſcharge 
1 defendant:; and if he remains in cuſtody 
bor want thereof, he ſhall be diſcharged 
| whenever: after he can find the [ſheriff ſuffi 
3 cient ſecurity... ; 10 "97 2 
la a caſe originally requiring ſpecial bail, 
defendant cannot come in and appear without 
putting in ſpecial bail to reverſe the outlayry; 
for it would be unreaſonable that defghd- 
ant dad gain an ee by landing 
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Salk, 496. 


2 Lil. A br. 
265. WY 


3 Burr. 1920. 
31 El. c. 3. 
3. 

4 & Y W. & 
M. c. 18. 1.4. 
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out till proceſs of ovutlawry : he certainly 
ought not to be in a, better caſe then, 
than if he had appeared at firſt; and 
the eourt directed, that the flacer ſhould 
not iſſue a /ſuper/edeas till defendant had put 
in ſpecial bail, and a week was granted for 
* that purpoſe. 1 | 
2 Int. 188, If the party upon a cap. utlag. plead mil 
nomer, or alledge error, c. he may be bail. 
ed, although perſons outlaw are by ſtatute 
. | 3 Ed. 1. c. 15. forbidden ta be bailed. 
| ds. a A man taken by cap. utlag. in felony, by 
| pl. 42. the name of J. S. gent. he pleaded that be 
was yeoman, and therefore not the perſon 
outlawed ; and becauſe it was in appeal, 
fei. fa. was awarded againſt the appellant, 
if he could fay any thing againft this ples, 
and defendant was let to bail. 
An attachment was moved for againſt the 
ſheriff, for diſcharging a defendant on his a. 
torney's undertaking to appear and reverſe 
the outlawry without taking ſtcurity by bond 
w. & iii double the ſum for which bail is required 
M. c. 18... 5. bythe ſtatute, which directs this in all caſes 
where ſpecial bail is required by the court. 
The ori! was not marked for bail, thougb 
the exigent was, and there was an affidavi 
Med, but the cauſe of action was expreſſed 
| in the writ, and it thereby appeared that 
mg Atiff was intitled to bail on the original 
proceſs. A cap. utlag. is not like an arreſt, 


or meſue proceſs ; nor is the bond required f 
wy ; the 
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3 Burr. 1482. 
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the above ſtatute like the alternative bond 
on meſne proceſs, to pay the money or ſur- 
render the principal ; but a bond with one 


or more ſufficient ſureties for the appear-. 


ance by attorney at the return of the writ, 
and to do and perform fuch things as 


cauſe of action was expreſſed in the ſpecial 
writ original, and as there was an affidavit 
of the debt, and the exigent marked, it was 
the ſheriff's duty to have made further in- 
quiry into the quantum of the debts before 
he diſcharged defendant; the ſheriff may 
take defendant again, but plaintiff cannot 
ſue out a freſh writ of cap. utlag. after he has 
been taken on the former. 
Z The court were then clear it was not a 
= caſe within the 12 Geo, I. and it was held, 
tze defendant could not reverſe the out- 
lawry, unleſs ſuch bail be put in as the law 
requires, and by 14 Car. 2. no ſheriff can 
diſcharge any perſon taken on a ca. ntlag. 
«© without lawful /per/edeas firſt had and re- 
ceived for the ſame.” The court ſaid the 
ſheriff had ated improperly, and adviſed his 
attorney to put in bail, and for that purpoſe 
enlarged the rule; but in the mean time, 


coſts, | 

Special bail on this writ, is put in with 
the clerk of the errors, who makes out a 
K 3 ſuper- 
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ſhall be required by the court.” As the 


the ſheriff undertook. to pay the debt and 
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2 Crom. 65. 


PLEDGES in ITTEDION 


Sarnedens for his diſcharge of | perſon and 
effects ſeized if taken, and if not Ip then 
for ſheriff to forbear. 
Ibid. 69. Bail upon reverſal of outlawry,” c cannot 
Barnes 86. Wen principal in diſcharge of themſelves, 
for they are abſolutely bound to Pay con- 
demnation money. 


. <= 7 5 8: - | 


Of the SurETIEs or PLEDGES in RePLevin, 


: 


„The nature of this obligation has al- 
ready been explained in the introduc- 

tion. It may be well to add here, that 

as pledges are no other than a ſpecies 

ol ſurety or bail, they ſeemed to claim 
ſome notice at the cloſe of this firſt 
part. And it muſt be the duty of 
the compiler, to ſhew what the real 
law is, on this kind of obligation, 
without ſtopping to take notice of the 
extreme careleſſneſs uſual in ſheriff's 
offices, as to the reſponſibility of theſe 
_ pledges, except where the matter in 
diſpute, or goods replevied, are of im- 
porxtance and great value, whereby it 
has cauſed the general proceedings after 
the judgment on the avowry, to be 
dclauded in an almoſt impenetrable 
| "1110 #0: 1 | 2 +. darkneſs 
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'Preb&ts in-RePLEVIN. 


darkneſs, from diſuſe; It not being 
worth while to purſue, at a large ex- 
pence, pledges who are unable to an- 
ſwer the ſum recovered, and whereby 
the honeſt landlord is defrauded of his 
juſt rent, and is ſubject to the ſcoffs of 
low and illiberal tenants. 


| This ſubject may be ſhortly divided i into 
8 8 ECT. I. 07 taking the pledges, &c. 
S2 C4: II. How far they are liable. 


et, i of taking the pledges, &c. 
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HERIF Fs or bailiffs ſhall not only re- Welt 2. 


ceive of plaintiff, pledges for the purſuing 
of the ſuit, before they make deliverance 
of the diſtreſs, but alſo, for the return of the 
beaſts, if a return be awarded: and if any 
take pledges otherwiſe, he ſhall anſwer for 
the price of the beaſts, and the lord that 
diſtrains ſhall have his recovery by writ, that 
he ſhall reſtore to him ſo many beaſts or 
cattle; and if the bailiff be nor able to re- 
_ his fuperior ſhall reſtore them. 


e. 


1 


Upon application therefore, either to the B. Com. 3. a 


ſheriff or his deputy, ſecurity is to be given 7 


in purſuance of the above ſtatute, that the 
party replevying will purſue his action 
againſt the diſtrainor; for which purpoſe 

K 4 - | he 
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TED Abr. 
Nr 156. 


Prxzpeors ia Re pony, 


he puts in pledges to proſecute, (in like 
manner as in writs of error, ſuits which in 
this particular much reſemble replevins) 
and if the right be determined againſt him, 
that he will return the diſtreſs ; for which 
purpoſe he is alſo bound to find pledges d 
retorno babendd. 

Beſides theſe pledges, the ſufficiency of 
whom is plainly diſcretionary in the ſheriff, 
as he is made liable for their defect; it is 
elſewhere enacted, that ſheriffs and others, 
having authority to grant replevins, ſhall 
take in their own names from plaintiff (i.. 
the tenant) and two ſureties, a bond in 
double the value of the goods diſtrained; ſuch 
value to be aſcertained on oath, conditioned 
to proſecute the ſuit with effect, and without 
delay, and to return the goods, if a return 
ſhall be awarded, before any deliverance be 
made of the diſtreſs; and the ſheriff may 
aſſign ſuch bond to the avowant, who may 
fue thereon in his own name. 

Amongſt the adjudications whack have 
been founded on the above ſtatutes, ſome 
of the principal are the following: 


The ſheriff did not return any pledges, 
and after iſſue was joined, and found, it 


was moved that they might be put in by 


the court's order after the verdict, and the 
court held that they might, notwithſtand- 
- | ing 
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PannDGcty inREePLiAayiN, 

WT ing the ſaid ſtatute of Hefminfier 2. as before 

that ſtatute the court might take pledges 

on the omiſſion of the ſheriff; and a 
diverfity was made between the pledges 

for proſecuting which were at common law, 

and thoſe pro retoru. habend. given by this 

antute; and the equrt held, that though 

upon the default of the ſheriff, he was ſyb- 

3 ject to the action of the party, yet the tak- 

Jing of pledges by the court did not make 

de judgment erroneous ; and query, would 

it pot clear ſheriff from all danger from their 

Wy inſufficiency ? 

W But it ſeems clear, that if the ſheriff 16 Vin Abr. 
takes none, or inſufficient pledges, plaintiff 99" 

is entitled to his action, and alſo to à fi. 

. againſt the pledges on the judgment: 

but if plaiatiff ſues the ſheriff in debt on 

che judgment, it is unneceſſary to ſue out 

2 /ci. fa. againſt pledges firſt, for the ci. fe. 

WT is only 10 certify the ſufficiency of the 

i pledges, who are already known to be in- 

ſufficĩient by the declaration and verdict. 

= An action on the caſe againſt a mayor for 2 Lil. Abr. 

8 delivering cattle, on a replevia without CS. Cr. 

fading pledges to make a return, if a re- 446. 

turn adjudged according to Weftm. 2; he 

8 having: taken a ſum of money inſtead of 

8 Pledges; and it was adjudged againſt him, 

& and the court ſaid, If he had taken but 

one pledge, and he had been ſufficient, it 

had been well enough, but it is at his peril 

il the pledges are inſufficient. If 
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4 New Abr. 
377+ 


Fitzg. 158. 
Forteſc. Rep. 
209, 210. 


4 New Abr. 


377. 
Comb. 228. 


Pries in REGLEVIN, 


If in an inferior court, the condition 9 


the bond is, if * he proſecute his ſuit com. 
-menced, with effect, in the court of. 
and do make return if, &c.” and it happen; 


that the plaintiff hath judgment beloy, 
which is afterwards reverſed by error in 
K. B. in ſuch caſe, 'unleſs the party make; 
a return he forfeits his bond; for though he 
had judgment in the court below, yet the 
words © if he proſecute his ſuit com- 
menced, &c.” extend to the proſecution of 
the - writ of error which is part of the ſuit 
eommenced below; and in this caſe the taking 
ſuch bond was held to be lawful, and ſaid to 
be the common practice. 

In debt on a replevin bond taken by the 
ſheriff, conditioned that if C. B. appear at 
the next county court, and proſecute with 
effect for taking, &c. and make a' return, 
Se. and ſave harmleſs the ſheriff, £&c. then, 
Sc. defendant after oyer pleaded, that a 
the next county court © tent” tali die,” he 
did appear and proſecute, &c. until it wa 
removed by recordari, and did fave harm- 
leſs the ſheriff, but doth not ſay that no 
retorn. habend. was adjudged ; on demurret 
the court inclined for the plaintiff, for de- 
fendant ſhould have ſaid that no return was 
adjudged at all; and though he proſecuted 
to the recordari, yet retorn. babend. might 
be adjudged afterwards, and the condition 
goes to any adjudication of return. = 


* * 
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itioned for the ſame as the recognizance of | 278. 

Doe pledges, had been void; although ſaid 2 Lutw. 686. 
Jo be of ancient uſe, and apparently within 

Dine ſtatute of Mar/bridge, which requires 

eties and ſuch are the ohigors; becauſe 


I was to ſave the ſheriff harmleſs, in making 
2 one before the ſame ſtatute. 


Z er . How far theſe Pledges are liable, 


In an action on the replevin bond, com- Salk. 99. 


on bail ſhall ſuffice. 1 


If the ſheriff return inſufficient pledges, ook * 
hey are no pledges within the ſtatute, and 454. 
he ſneriff ſhall be chargeable, as if he had a 0 
' 5 Got taken any. 
lf he returns the pledges upon the writ, , Ibid. 
WF plaintiff be nonſuit, and upon the writ of 
Vorn. babend. he returns averia elongata, the 
Warty may have a return of the beaſts of the 

edges. But if the deliverance be merely 
| y plaint, becauſe the pledges do not ap- 
Pear to the court, he can have no ſuch writ. 

and if he returns nibil on the writ for a return 

: the beaſts of the pledges, then the party 
; ay have a /ci. fa. againſt the ſheriff, guod 

eddat ei tot averia. | 
The party may have ſci. fa. againſt the 4 New Abr. 
; edges, where the ſuit is in any court of re- 377 
cord, 


„ yn How 


It hath been adjudged, that 4 bond con- 4 New. Abr. 


plevin by plaint, which he could not have « 
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2 Lil. Abr. 


455. 

$2. 244. 

4 New Abr. 
376. 

2 Show. 421, 
485. 

Comb. 1, 2. 
3 Mod. 56. 


ci. fa. iſſued againſt the pledges; they ap- 


PII pes how far liable. 


cord, though in a county court, &c. a ſci. /,, 
will not lie againſt them, becaufe theſe a 
not courts of record; yet there the parti 
may have a precept in the nature of a ſci. f 
againſt the pledges. 

A replevin was brought by a plaint u 
London, and defendant found pledges v 
make a return, if a return ſhould be adjudy. | 
ed; afterwards, and before any judgment, the 
record of the plaint and pledges was re. 
moved by certiorari into K. B. and upon 
return awarded and an elongaia returned, ; 


peared and demurred thereto. It was in. 
ſiſted that the benefit of the pledges was loft 
and they are diſcharged upon the removi 
by certiorari, which is no original; but if i 
had been by recordari, there it is ſaid, & u 
eundem diem prefigas partibus, &c. and after- 
wards, on great conſideration, it was adjudged 
that the pledges are not diſcharged, See 
Weſt. 2. c. 2. 2 Sid. 215. 
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PLANALYSIS 
SECOND PART. 


Or BAIL in CRIMINAL Casts. 


C. 1. In what caſes BAIL is, and is not 
Be granted. 
What offences are bailable. 


©» Of appeals. 
ences are not bai lable. 


Ge 


N MS . * 


2 


LE 
E 


* LE. 


——— 


= 1 5 


I 
© Sons A 


TR | 
r 


- 


—— vw * 


3 * 
— 


— ——P 


6 * ö 
Ad 


—— Mw WIR"; - 


746 


0 
- 


ANALYSIS, 


C. 2. Of the Powter of the MacrsTRaTrs, 
and the Cours, to grant or refuſe 
BAIL. | 


1. Of the power of the juſtices of peace. 
2. The like of the juſtices of Gadl. 


2 
ö elivery. 
| 


| 
| 
| 
| 


3. The like of the court of King's 
Bench. 


| 4. The like of the other courts at Wells 
| minſter. 
1 


5. The like of the Parliament. 
2 


C. 3. The PRxALTIEs incurred by a neple3 
or abuſe of this power, 


Ct. of granting BAIL where it ought 
| to be denied. 


4 2. Of refuſing or + delaying Bair, 10 ben 
f 10 ought ta be granted. 


| 


A 3. Of taking inſufficient Bait ; and 
berdig what is ſufficient Bali. 


C. 4. 


ANALYSIS, 
C. 4. How far theſe BAIL are liable, 


. Of the nature of Recognizances, 
and herein of taking the Bair, 


Ll 


1. Recognizance to proſecute, 
2. Recognizance to appear, 


| 
| 
q b . 

2. Of their duty, privilege, and the 
extent of their obligation, | 


3. Of their diſcharge. 


* 


c. 5. Of che CerTioxarr, and BAIL 


thereon, 


C. 6. Of the Hanzas Corevs, and BAIL 
_ thereon, | 


T, The AcrT recited, 


2. Caſes, where BAa1l granted theres 
on. 


— Th. 
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148 ANALYSIS. 


C. 7. Of SunzrTIEs. 


(x. For the Prack. 


[ 1. What it is. 
| | | 2. When grantable, or not. 


, | 


3. den @ recognixance is for. 
feited. | 


1 


4. How ſame is diſcharged, or 
To fuperſeded. 


2. For the 600D BEHAVIOUR, 
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PART U. 


I. 


In wRHAT Cas ES BAIL 1s, anD 
IS NOT GRANTED. 
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„ The copious field which the above 
title opens to our view, has been tra- 
verſed with much care; however, it is 
far from the truth, that all which might 
be ſaid on ſo extenſive a ſubject is here 
collected together; the ſtudent will be 3 
led on by the following extracts to ſearch a 
deeper, and build his reſearches on this 
foundation; he will find it ſatisfactory, 
that the road to greater acquirement is 
made plain before him; and by follow- 
ing the track, he will anſwer the end 
of the preſent work: the order naturally 
divides this chapter into two parts: 


1. Where bail is granted. 
2. Where it is not granted. 


L 3 Each 


\\ 
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Weſt. 1. 
3 Ed. 1. c. 15. 
1&2 P. & M. 


C. 13. 


P. l. BAIL iA 7155 


Each of theſe require very minute diſ- 
cuſſion, and therefore further recourſe 
muſt be had to method, in order to il- 
lucidate the ſame. 


Srct. I, Ini what Caſes Bair is granted. 


„ As it would be a confuſion to arrange 
under different ſections, what perſons 
are bailable, and what offences are 
under the ſame predicament; and as 
the books often mention the perſon in- 
ſtead of the offence, et e contra, ſo it 
has been thought convenient to claſs 
them together under one title of of- 
fences bailable; and the like as to thoſe 
which are not bailable. 


II firſt and principal ſtatute relative 

to bail for offences, and on which the 
ſubſequent deciſions have been chiefly found- 
ed, is the following: 

After ſetting forth what offences are not 
bailable, the ſtatute enacts, That thoſe after- 
mentioned ſhall be bailed on their offering 
good ſecurity to the ſheriff, for which he 
ſhall be anſwerable; and that without giving 
ought of their goods. Perſons indicted of 
Jarceny, or of light ſuſpicion, for petit lar- 
ceny, that amounteth not to above the value 
of 124, if not guilty of ſome other larceny 

akloretime, 


b - * 


BAIL GRANTED. 


aforetime, or guilty of receipt of felons, or 
of commandment or force, or of aid in fe- 
lony done ; or guilty of ſome other treſpaſs 
for which one ought not to loſe life or mem- 
ber, and a man appealed by a prover, after 
the death of the prover if he be no common 
thief or defamed. 

A prover is one who confeſſeth the felony, 
and undertakes to prove another guilty of 
the ſame crime, which if he does, he ſaves 
his own life; otherwiſe he ſhall be immedi- 
ately executed, 

Provers are not bailable becauſe they are 
guilty by their own confeſſion ; but one ap- 
pealed by an approver, if of good fame, 
may be bailed during the approver's life. 

If a man be appealed by a prover, &c. 
he may be bailed after prover's death; ſo he 
may by parity of reaſon, if the approver 
waive his appeal, or be vanquiſhed. 

Sheriffs, coroners, Sc. ſhall let perſons 
to bail, taken in perſonal actions, or becauſe 
of any indictment of treſpaſs, upon reaſon- 
able ſecurities, having ſufficient in the county, 


per place. poſe. 

= This ſtatute ſeems to admit, that for man- 
E aug bter, and all other homicides (except mur- 
der or felonies) the offender may be bailed by 
| Juſtices of the peace. But if in caſe of 


L 4 man- 
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P. II. 


2 Inſt. 188. 


2 Inſt. 188. 
Co. Bail. 5. 


2 Haw. 98. 


1 Burn, 146. 


23 H. 6. C. 9. 


the exceptions will be noticed in their pro- 


1 & 2 P. & M. 

6. 13. 
Wood 622. 

2 Inſt. 315. 

Dalt. 420. 5. 

H. P. C. 99. 

101. 


4Inſt. 178. 
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1 New Abr. 
219. 


Salk. 104. 


2 Inſt. 189. 


2 H. H. 135. 


2 Er. 179. 


| Co. Bail, e. 5. 


x Ink. 190. 


P. II. BAIL cravnTeD. 


manſlaughter, though it be / defendendy, 
and 1t does ſo appear to the juſtices, yet if 
the party accuſed confeſſes the fact, or it is 
apparently known that he killed another, he 
cannot be bailed. If it is uncertain that 
he was the ſlayer, and the charge is but 
manſlaughter, he may be bailed ; for the act 
ſuppoſes, that in ſome caſes manſlaughter is 
bailable by law; ſo in the caſe of felony. 

So careful are our laws of the liberty of 
the ſubject, that it is a rule in our courts 
that, in criminal caſes, bail is regularly to 
be allowed in ſuch cafes wherein it ſeem; 
dou bi ful whether the n accuſed be guilty 
or not. | 

All miſdemeanors are UE TAY bail is 
taken only where the matter fat. indifferenter, 
and not when the offence is open and mani- 
feſt. And although a perſon be committed 
to be detained without bail or mainprize, 
yet if the offence be by law bailable, he that 


| hath power of bailing may bail him. 


A barrator is bailable, as appears by the 


_ warrant iſſued againſt him; which is, that 


he be brought before a juſtice of peace, 
there to anſwer the complaint, and to find 
ſureties for his perſonal appearance at the 
next quarter ſeſſions. 
All acceſſories before and after the fact are 
bailable, if there are not very ſtrong pre- 
ſumptions 
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ſumptions of guilt. Principals, ſuſpected H. P. C. 105. 


only of burglary and robbery, though in- 8 


dicted, may be bailed. 

The party accuſed of treſpaſs, or in any Wood 620. 
offence below felony, muſt be bailable, un- 
leſs ouſted by ſtatute, or unleſs judgment be 
given; for if one hath been indicted and WF. C. 98. 
convicted, and had judgment, he cannot be int. 4. tots 
bailed, | | | 
He that hath dangerouſly burt another, H. P. C. 99. 
may go under bail till the party is dead. 2 
But for this the juſtice ought to be very cau- 1 Burn, 142. 


tious how he takes bail, till the day and . 95. 


year be paſt; for if the party die, and the 105. 
offender do not appear, ſuch juſtice is in 
danger of being ſeverely fined; and the ſta- 3 Ed. 1. c. 15. 
tute makes no diſtinction between ſuch ho- 
micide as is malicious, and that which hap- 

pens by miſadventure or in ſelf defence; and 

it ſeems. agreed that juſtices of peace who 
have power, at this day, to bail a man 
taken on à light ſuſpicion of homicide, cannot 

bail any ſuch perſon for manſlaughter, or 
even excuſable homicide, if it manifeſtly 
appear, that he was guilty of the fact; let it 

be ever ſo plain, that it cannot amount to 
murder, 


Guilty of ſome other treſpaſs, for which 3 48 c. 5. 
one ought not to loſe life or member.“ It 2 H. II. 14s. 
ſeems reaſonable to qualify the generality of 1 Burn, 147. 


this 


I Burn, 141. N 


H. P. C. 98. 


1 Lil. Abr. 
175 


Mirror, 74. 


Co. Bail, C. 5. 
44 Ed. 3. c. 3. 


4 Burr. 2179. 
Co. Bail, c. 5. 


Stra. 2. 


P. II. BAIL in AyPzaALs. 
this expreſſion in the above ſtatute, with 
this limitation, that ſuch accuſation ought 
to be either on a light ſuſpicion, or elſe 
that the offence be inconſiderable, or that 
it be not excluded from bail by ſome ſpecial 
act of parliament. 

If a perſon be brought before a juſtice, 
and it appears that no felony is committed, 
he may diſcharge him; but if a felony 
be committed, though it appears not that 
the party accuſed is guilty, yet he cannot 
A him, but muſt commit, or bail 

im. 

Bigamy is bailable ; but in the caſe here 
referred to, the offender had been committed 
by a juſtice, and was bailed by the court on 
return of the ha. cor. 

Thoſe who are impriſoned for any fine, 
or other pecuniary penalty, or puniſhment, 
are to be bailed ; but query, if this is the 
judgment of the court, it is as an execu- 
tion, where no bail can be, unleſs it be © un- 
til ſuch fine be paid.“ 

One indicted or appealed of rape, may be 
bailed, yet that was no felony at common 
law till Weſim. 2. c. 34. Vide Lord Balli- 
more's Caſe. 

One indictment for mayhem, as cutting out 
tongues, and putting out eyes, is bailable. 

A perſon qualifying himſelf after having 
liſted, ſhall be deemed as on duty, and 
diſcharged as on common bail, (for any bail- 
able offence.) A 
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A priſoner remaining in cuſtody, for any Stra. 5. 


offence, one year and a day, and no proſecu- 
tion againſt him, ſhall be admitted to bail. 


Sickneſs in ſome caſes will render a pri- Stra. 4. 


ſoner bailable, for the preſervation of his 
life ; but this is not allowed, where it ariſes 
from his own act. Sir V. Wyndham and 
Mr. Harvey's caſe, who ſtabbed himſelf after 
commitment. And it has been granted after 
conviction, and before judgment. 


10 Mod. 334. 
1 Stra. 9. 


There is another caſe, where the court Stra. 9. 


admitted a priſoner to bail, who was very 
ill, until he ſhould be better; but he died 
in a few days after, 


Defendant was convicted for keeping Stra. 531. 


an unlicenſed alehouſe, and was committed 
for a month; ſee tat. After he had lain a 
fortnight, he brought certiorari, and was 
admitted to bail, on the return ; court be- 
ing of opinion, that if the conviction was 
confirmed, they could commit him in exe- 
cution. for the reſidue of the time. Thus 
where a ſtatute inflictsimpriſonment, the court 
on certiorari may admit to bail, and after 


confirmation, impriſon for the reſt of the 
time, | 


In Earbery's caſe it appears, that defend- 
ant having been indicted for writing a libel 


againſt government, for want of appear- 


ance was outlawed ; whereon he moved the 
. | court 


Eaſt. 9 Geo. 
See Forteſc. 
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court for a writ of error, which the Attorney 
General oppoſed, as not being allowed in 
the caſe of the crown, without the leave of 
the King. 

The Attorney General moved this matter 
again at another day; when Pratt, Ch. J. 
and Powys, J. ſeemed to think that defend. 
ant in diſcretion ought not to be bailed ; but 
Eyre, J. and Forteſcue, J. were clearly of opi- 
nion, this was a caſe within the act of par- 
liament for reverſal of outlawries, and there- 
fore he ought to be bailed ; and cited 2 Salk, 
504. that it was the reſolution of all the 
judges in England, except Price and Smith, 
that the Queen could not deny a writ of 
error, but that it was grantable from right, 
and a principle of juſtice, (except in trea- 
ſon and felony ;) and the true reaſon why a 
perſon outlawed for treaſon or felony cannot 
have a writ of error, without the King's 
leave, is, becauſe it is a conviction; and 


then the culprit has forfeited all he has, to 
the crown. 


On this the court unanimouſly thought it 


reaſonable and juſt, that defendant ſhould 


have a writ of error; and the attorney gene- 
ral immediately ſigned a warrant for a writ, 


and conſented to his dein bailed to appear 
accordingly. 


De 


| BAIL in APPEAL. P. II. 


the ſecretary of ſtate for being a /py, and 
having been impriſoned a year and an half, 
was admitted to bail, and no proſecution 
being had againſt him, he was diſcharged ; 

© a ba. cor. would not lie in this caſe, for 
© he was an alien. a 


0,0 Before the cloſe of this ſection it may 


"be well to ſhew wherein bail is granted 
in caſes of APPEAL, 


= If any perſon charged as principal or ac- 
ceſſary be acquitted at the King's ſuit within 
the year and day; the juſtices before whom 
he is acquitted, ſhall not ſuffer him to go 
at large, but either remit him again to the 
= priſon or elſe let him to bail, after their 
E diſcretion, till the year and day be paſt. 
= An appeal is an accuſation of one againſt 
© another to attaint him of felony, by words 
= ordained for it. This is always at the ſuit 
of the ſubject. It is the party's private ac- 
tion, proſecuting alſo for the crown in re- 
ſpect of the felony ; and it is a lawful decla- 
ration. of another man's crime, being felony 
= atleaſt, before a competent judge, by one 
: that ſets his name to the declaration, and 
undertakes to prove it upon the penalty that 
may enſue for the contrary. 


gre. 
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De Caftro was committed by an order of Forteſe. 193. 


3 H. 7. c. . 


Wood 6274 


BraQ. I. 3. 
Kel. Brit. 
E. 42, 6. 
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In caſes of appeal brought by the plain. 
tiff, in felony, within the year and day, he 
muſt find in full county, two ſuffi cient 
pledges diſtrainable to the ſheriff in whoſe 
bailiwick the felony was committed, that he 
will proſecute his appeal according to the 
law of the land. And if ſeyeral be appeal. 
ed, let two pledges to proſecute be entred 
and the appeal to be ſeparate ' againſt each 
perſon. Thus ſtood the old law ; but in 
Waite's caſe, where ſeveral appeals were 
brought againſt the principal and acceſſo- 
ries, the court reſolved they ſhould al 
abate but the firſt, If plaintiff makes de- 
fault in appearance at the next county court, 
he may reſume his appeal, on finding other 
pledges, ſo as he pray it within a year and 
a day, 

Some appeals of mortal offences, although 


they are not bailable by law, nevertheleſs 


they are ſuffered to be bailed, when they 
are brought into the gaol; as, — the ap- 


peals of murder, robbery, burglary, larce- 


ny, or out of priſon, where it is found that 


they are wrongfully appealed ; and for ſuch 
caſes was the writ de odio et atid invented. 
Thoſe who are condemned to have corporal 
puniſhment, are not to be bailed; but it is 


otherwiſe of thoſe who are impriſoned for 2 
Fine, or any other Pecuniam penalty or pu- 


niſhment. 
Appeals 


r 
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Appeals of murder brought by a widow, 7 Jo. 210, 

and upon the return of 'the writ the ap- " 

pellee appeared, and it was prayed that the 
appellant might be admitted to proſecute 

per attornatum, and a warrant of attorney 

under her hand and ſeal was produced, and 

acknowledged by her in perſon (for other- 

wiſe it muſt have been proved) and there- 

upon ſhe was admitted to proſecute accord- 

ingly, and the warrant was filed, and the 

appeal arraigned at bar in French; and the 

& appellee being at the bar was arraigned by 

W the clerk of the civil pleas, and pleaded 

Not guilty, and was bailed corpus pro cor- 

pore, to appear the laſt day of the term, de 

die in diem. 


The appellant made his appeal in perſon, Fleta, c. 34. 
and gave pledges to prove his accuſation; . 33s 
as appears by the following paſſage in Fleta, 
tranſlated by the ingenious Mr. Relbam in 
his Britton—*< If the appellant be vanquiſh- Kel. Brit; 
ed, he is to be committed to priſon ; but his P- 149+ 
pledges to proſecute ſhall not be amerced, 
and becauſe he fought. in maintenance of 
our peace, his puniſhment ſhall be miti- 
gated ; but if the appellant withdraw him- 
ſelf, then both he and his pledges ſhall be 
in the king's mercy, and hg beſides com- 
mitted to Sol.“ tl 
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Dier. 42, 297. Sul 


2 Inſt. 185. 


10 Jac. Co. 


| Ent. 355. 


to K. B. the court ought to proceed to judg- 
ment thereon, though there was an appeal 


returned to be commenced,” For brevity's 
"i ſake 


P. III. BAIL in Arr. 


Liſle was indicted for murder, and found 
ilty of manſlaugbter, the proſecutor ap- 
pealed in murder, and the priſoner applied 
for bail. The court was much divided, and 
took time to conſider, Whether one con- 
victed of manſlaughter could be bailed be. 
fore he had his clergy. The caſe of Dyer 
297 & 42. is, That he cannot be bailed; 
which may be admitted to be law, for tho' 
juſtices of oyer and terminer and gaol deli. 
very might not bail in ſuch a caſe, yet the 


King's Bench is not reſtrained from bailing 


by St. 1 W. c. 15. but hath a liberty of 
bailing by the common law, if the perſon be 
not attainted. And ſo was it done in this 
court, upon the like conviction of man- 
ſlaughter, upon a trial at the bar: The 
court, without calling the party to judg- 
ment, took time to adviſe until the next 


term, and bailed the priſoner then to ap- 


pear, Afterwards, at another day, it was 


queſtioned, whether the court could call 


Lifle to know what he could ſay, why judg- 
ment ſhould not be given againſt him, and 


if he ſhould demand the benefit of his cler- 


gy, allow it to him. And after argument 
at the bar, it was adjudged, that © foraſmuch 
as there was a record of conviction returned 
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ſake we muſt refer to the ſpecial reaſons for 

W this judgment given by the court. Suffice 

Wit ro ſay, that the court did arraign Life 

1 upon the conviction of manſlaughter, and he 

BE demanded his clergy, which being allowed 

to him, he read as a clerk, and was burnt in 

the hand. 

= 1t appears by this caſe, that a perſon con- 

victed of manſlaughter may be admitted to 

bail, although an appeal be brought and 

chen depending. 
S Defendant was indicted for murder, and Bulſt. 85. 

che trial coming on, the proſecutor al- 

edged there had been great labouring of 

che jury, and did not proceed, but brought 

Wan appeal; and though the indictment did 

chereby {till continue, yet it being the pro- 

ſecutor's delay, defendant was admitted t) 

E: bail; but Crooke J. ſaid, If the labouring 

che jury had not been proved, peradventure 

he would not be bailed. 

= Inan appeal of murder; although the ar- Stra. 403. 

sument was not brought on in three: years, 
f the court would not admit defendant to bail 
W without the appellant's conſent, and for want 
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ol which priſoner was remanded. 

ln the caſe of Bambridge & another, the court Stra. 854. 

E © ſaid, they would bail, in all caſes after acquit- See this caſe 
3 aal, on the indictment, unleſs the judge was 
diſfatisped with the acquittal, But if he be 
Wy convicted of murder, and be pardoned on 
1 M the : 


itſelt. 


162 


2 Stra. 858. 
Hy. 3 G. 2. 


2 Stra. 1203. 
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the report of the judge, he cannot be ad. 
mitted to bail in caſe of appeal; for the pre. 
ſumption is againſt him. Thus it ſeems 
decided, that if he be pardoned pending the 
appeal, he cannot in this latter caſe be bail. 
ed, but muſt wait the affirmance or diſafir. 
mance of the judgment. 

But in a ſubſequent caſe of Pyle v. Grant; 
it is clear, an appellee is not Bailable, if con- 
victed on the indictment, although pardon- 
ed. The caſe was in an appeal of murder; 
it appeared that the defendant was convicted 
on the indictment, but pardoned on the re. 
port of the judge, and after iſſue joined o 
the appeal he moved to be bailed, which wa 
refuſed, the preſumption being againſt him; 
contrary to Bambridge's caſe. But a trial a 
bar being ordered this term, and the appel. 
lant having taken no ſtep to bring it on, but 
upon the day appointed moving to put it oſ 
to a further day; the court took the appel. 
lee's own recognizance in 00 J. to appear the 
laſt day of the term, and ordered that no- 
thing ſhould be done as previous to the day 
appointed for the trial; that if there was a 
diſcontinuance, the appellee might take ad- 
vantage of it; and the laſt day of the term 
he was diſcharged, the appellant not appear- 
ing. 

A ſpecial verdict on an indictment for 


mul was found at the Old-Bailcy, and re- 
moves 
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moved to B. R. But before the argument, 
pleaded on his Knees, and it was allowed. 
Joa the part of the proſecution it was inſiſted 
chat by 3 H. 7. c. I., Bail ought to be re- 
@ quired for his appearance to anſwer an ap- 
W pcal; an affidavit being produced, that the 
brother and heir was beyond ſca, but ex- 
. pected in time ;. and alſo that by 5 and 6 /. 
W and M. c. 13. the court ſhould take ſecurity 
bor the good behaviour. But the court ſaid, 
chat this caſe was not ſuch as the act of par- 
W liament meant, and this being to ſubject the 
priſoner to a ſecond trial, which he was not 
before, not being indictable till the time 
to appeal was elapſed, till this act gave ſuch 
W 2 proſecution ; it was therefore to be con- 
ſtrued ſtrictly and confined literally to an ac- 
W quittal by verdict on an arraignment at the 
W king's ſuit; and it was material, that no in- 
W ſtance could be ſhewn of requiring ſuch bail 
Jon pleading a pardon. On the contrary, 
Bowen (in Mich. 8 Ann) was diſcharged 
without bail. Acquittal muſt be underſtood 
in a courſe of law, and not an interpoſition 
of the crown's mercy. 
The other point as to ſureties for good be- 
haviour, was declined by the court, though 
the council for the proſecution refuſed to 
waive their demand, and the priſoner's coun- 
| 7 ſel 


aeſendant obtained a pardon, which he 


Kel. 25. 


Kel. 25, 104. 
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Salk. 61. 


8. P. C. 72. 
2 Haw. 106. 


Weſt. 1. 
3Ed. 1. c. 15. 
and 1 & 2 P. 
& M. c. 13. 
2 Inſt. 186. 
e. 
129. 

4 Bl. Com. 
295. 
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writ de excom. capiendo. 


fel had them ready; there having been ng 
inſtance ſince making the act, and this be. 
ing merely diſcretionary, and there appear. 
ing ſome favourable circumſtances in the 
verdict. 

If an appellee plead an excommunication in 
diſability of the plaintiff, it ſeems they my 
bail him till plaintiff ſhall be abſolved; fo 
otherwiſe the appellee might live in priſon for 
ever, without an opportunity of {coming u 
his trial. | 


II. Caſes where BA1L is not granted. 


From the two principal ſtatutes relative 
to bail in criminal caſes, the following may 
be collected, as offences not bailable. 

Juſtices cannot admit to bail—on an ac- 
cuſation of murder, treaſon, manſlaughter, 
if the priſoner be clearly the ſlayer, and nt 
barely ſuſpected to be ſo; or if an indi@- 
ment be found againſt him. Thoſe com- 
mitted for felony, who have broken priſon— 
perſons outlawed—-ſuch as have abjured the 
realm —approvers, and perſons by them ac- 
cuſed—perſons taken with the mainour, ot 
in the act of felony—perſons charged with 
arſon —perſons excommunicated, taken by 
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Others 
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Others are of a dubious nature, as thieves 
W openly defamed and known perſons charged 
Vith other felonies, or manifeſt or enormous 
W crimes, not being of good fame—acceſlories, 
Se. But as theſe are diſcretionary, they will 
BS be mentioned under that head. 
ln reſpect to perſons ou/lawed, and thoſe 
W who have abjured the realm, Dr. Wood thus 
explains the above ſtatutes: An outlaw in 
W fclony cannot be bailed, becauſe he is at- 
W tainted in law. For the intendment of the 
C law in admitting perſons to bail is, becauſe 
it is uncertain whether the party is guilty or 
no, which cannot be ſaid when one is at- 
tainted. But a perſon attainted by outlawry, 
may appear perſonally and plead mi/nomer, or 
alledge error, in avoidance of the outlawry, 
be it on indiftment on appeal, and the King's 
W Bench may bail him. Thus one cannot be 
WE bailed who is attainted by verdict as well as 
by outlawry. Outlawed and excommunicate 
WW perſons ſeem to be put for examples only in 
W the ſtatute, implying, that all other perſons 
under the like circumſtances are excluded. 


WW 
Mi wy . 7 * q >. See 


here non fat indifferenter whether the party is 
E guilty or no. | 

W Thoſe who are in ward by condempation, 
execution, capias utlagatum, or excom. ſurety 


M3 af 


= Taken with the mainour; i. e. with the 
ching ſtolen, as it were in his hands, and 


Ibid, 


Wood 619. 

2 Inſt, 187, 
188. 

H. P. C. 101, 
105, 

Dalt. p. 421, 


3 H. 6. e, 9. 
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| ©o. Bail, 
C. 5. 
29 Afl. 4 


2 Blackerb. 55. 40 Ed.. 3. c. 3. 


Stra. 1138. 


Stra. 536. 


Salk. 106. 


1 Cro. 557. 
Keb. 43. 
Sid. 320. 
2 Keb. 173. 


27 Ed. 3. lib. 
Aſſ. 3, pl. 10. 


2 Blackerb. 
55 


2 Blackerb. 


54. 
1 Haw. 29 · 
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Br. Abr. Tit. 


Mainprize. 
No. 11,56, 
577 78. 
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of peace, or committed by the command of 
the juſtices, and vagabonds refufing to ſerve 
according to the ſtatute of labourers. 

A principal | in murder i is not bailable; an 
acceſſary is. 


A priſoner poſitively charged by one per. 
ſon with a robbery was not bailed, though 
ſeveral afſhdavits of an alibi were ſworn and 
read; he muſt be remanded to take his trid 
(See poſt.) But error lies on the award to 
remand, where the court refufed to bail. 

Upon error of a conviction for a forcible 
detainer, which had been removed by certic 
rari, on the motion for bail, grounded on 
theſe caſes in margin. It was urged, e contra, 
that in error to reverſe an outlawry the cour 
will take bail, but not to reverſe a judgment 
on an indictment. At laſt the court refuſed 
bail, the offender being in execution for 
fine, and having committed a very notorious 
breach of the peace in the heart of the city, 
though a long vacation was coming on. 

If a man is outlawed of felony, and one 
receives him, and entertains him after the 
outlawry, be is not bailable. 

Although homicide et infortunium, (i. e. 
miſadventure, or /e defendendo, are not pro- 
perly a felony, yet the juſtices of the peact 
cannot bail the party, he muſt be committed 
till the next coming of the juſtices of H: 
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or gaol delivery. It is Kid, this is at the diſ- 
cretion of the judges. 
If a man be wounded in peril of death, 2 Blackerb. 


the party who ſo wounded him, ſhall be ar- . 4 


reſted, and not admitted to bail until perfect c. 15. 


knowledge had, whether he who is ſo hurt 22 175 | 


ſhall live or die. Roll Rep. 
268. pl. 43. Latch. pl. 2. Poph. 153. 


arab Saliſbury moved for bail, and that Stra. 547. 
her phyſician and ſurgeon might viſit the 
proſecutor, whom ſhe had ſtabbed with a 

W pen-knife, when his wound was dreſſed; 

chat they might teſtify to the court that he 

was out of danger, in order that they might 

bail her. But per curiam, There never 

was a motion of this nature, eſpecially ſo 

early as this is; the courſe is for the friends 

of the party injured to lay his condition 

before the court, when they oppoſe the 

bailing ; if they do not this, then we 

may order ſuch an attendance for our own 
ſatisfaction; but at preſent the defendant 

has no right to demand ir. 

A man committed by the privy council 1 And. 298. 
is not bailable. So if by the King's per- bat 2 


Fil Vo 
ſonal command, B. 3 F. 1 


| | , ſect 66. and 
ſeg. 16 Par. 1. c. 10. pt. 8. 1 Roll. Rep. 134. 219. 1 Rep. 297. 


Sir Nicholas Poyne and his ſon were in- 2 Blackerb. 


dicted for murder, and committed to the 84. 
b Mic. 13 a. I. 


Marfbalſea, without bail or mainprize. Bulih. 5. 113, 
M + The 1 Rol. Rep. 


208. 


168 


Stra. 911. 
1242. 
Cites Salk. 
104. 


Co. Bail. c. To 
with others conſpired falſely to indict an- 


Cunn. Dict. 
tit. Bail. 


1 Lil. Abr. 
175. 


27 E. 3. c 


1 . 


342+ 
Sid. 143+ 


be conceived to be guilty of the crime until 
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The King's Bench when Sir Ed. Coke waz 
Ch. J. was moved to bail them, and it wa 
refuſed : and Coke declared, that for the death 
of a man he would not bail any one. 

Murder is not bailable ; manſlaughter i 
bailable : and although the coroner's in- 
queſt ſhould return manſlaughter, yet if the 
depoſitions to ground the motion, were 
murder, the court would not admit to bail; 
and, e contra, if they amounted to man- 
ſlaughter, and. the coroner's inqueſt was 
murder, they would admit to bail. 

One indicted of conſpiracy, viz. * that 


other of murder or felony,” by means 
whereof he was indicted, and afterwards 
convicted, ſhall not be bailed ; this was the 
reſolution of all the judges on the queſtion 
demanded by Edward III. as appears by 
27 Lib. Mix. 1. 

One that ſtands indicted for . or for- 
gery, ought not to be bailed until he have 
pleaded to the indiftment; for the parties ſhall 


they plead; and there is difference between 
criminal offences and civil actions. 
One committed on a judgment of premu- 

zire is not bailable. 
Defendant ſhipped goods at Brazil, with- 
out paying the cuſtoms, but promiſed to pay 
them 
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em at Liſdon, and offering to ſell the goods 
; England, the Portugueſe ambaſſador com- 
Wlaincd to the privy council; and he ftill 
Wefuſing to pay them, they committed him; 
1 # being brought up by ha, cor. he moved 
Wo be bailed, but it was oppoled, becauſe it 
Wright cauſe a breach between the two 
Wrowns ; but the court inclined he ſhould be 
Whailed, and if the matter could be proved 
We might be indicted, but they prayed time 
Wo inſpe& the return before the ling it, and 
Wherefore he was remanded 

& Acceſſories to felonies are not to be bailed, 
Wnleſs they be of good reputation; and it 
; eems to be ſettled, that where there are 
Wrong preſumptions of guilt, ſuch acceſſories 
g re not bailable by far. 3 Ed. 1. c. 15. 

; When the ſtatute ordains that an offender 
all be impriſoned at the King's will or 
3 Þleaſure ; there the priſoner cannot be bail- 
Wed, till he hath redeemed his liberty by ſuch 
ene or ranſom, as ſhall be aſſeſſed by the 
King's juſtices in his courts. 


It ſeems that thoſe who are taken upon 
ireſh bye and cry, are not bailable, as being 
to be accounted amongſt thoſe who are un- 
der a violent preſumption of guilt. 


One indicted and found guilty of the 
Le of a man by miſadventure, as by caſt- 
ing 


2 Haw. 102. 


Dalt. C. 167. 
1 Burn, 147. 


2 Haw. 98. 


Co. Bail, c. 5. 
cites 3 Ed. 3. 
Corone 354. 
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ing a ſtone over a houſe, and by chance kil. 
| in a man, woman, or child, is not bailable. 
Mirror, 74. Thoſe who are condemned to corpori 
puniſhments, are not to be bailed ; but iti. 
otherwiſe, in caſe of fine and impriſonment, Wl 


12 Mod.435- One charged with buggery, is nct to be 


bailed. a e 0p e | 
4 Bl. Com. If a man be acquitted on an indi&tmen IRC 
315. of murder, or found guilty and pardoned hy | 


the King, ſtill he ought not in ſtrictneſs v 
go at large; but be impriſoned or let to bai 
till the year and day be paſt, by virtue d 
3 Hen. 7. c. 1. in order to be forthcoming, 
to anſwer any appeal for the fame felony, 
not having as yet been puniſhed for it. 


11 Geo. 2. Perſons guilty of concealing or carrying 
019. . 4. off from the premiſes goods diſtrained, un- 
der the value of 50 J. on oath, or affirmation 


of the landlord, before any juſtice of peace, 
ſhall be adjudgd to pay double their value; 
and on neglect or refuſal to pay the ſame, 
it ſhall be levied on their goods by diſtreſs; 
and for want thereof, the juſtice ſhall com- 
mit to hard labour, without bail or main- 
prize for ſix months, unleſs the money be 
Burn, 155. ſooner paid. And the ſame order iſſues 


| 1 i= Mansf. againſt thoſe who aid or aſſiſt. 
17 Geo. 2 Players unlicenſed, Sc. having no ſettle- 


c. 5. . 3. ment where they act, to forfeit 50 J. to be 
levied by diſtreſs, and in default thereof, 


to 
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be committed for a time not exceeding 
x months, without bail or mainprize. 


But this power of granting or refuſing 
ail, muſt be referred to the next chapter. 
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Port the PowER of the MacGisTRATES 
and the CovRTs, to grant or refuſe 
BAIL, 


* * It was the intention to claſs all the 
following articles under the two plain 
heads of, caſes bailable, or not; and 
the reader will perceive this intention 
in the foregoing chapter ; but it ſeemed 

more regular to divide them, and there- 
fore in addition to thoſe caſes reſpect 

ing the purport of this ſecond chapter,- 
the following may be peruſed. 


SECT, I, Of the power of the JusTiCts. 

Ser. II. Of that of the juſtices of gaol- 
delivery. 

SE r. III. Of that of the court of EOS 8 
Bench. 

SECT, IV. Of that of the other courts at 
Weſtminſter. 

SECT. V. Of that of the PARLIAMENT. 
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4 Com. 294. 


1R. 3. c-. 3» 


3Hen. 7. c. 3. 


p. U. Powzn of the Jusriczs, 
S r. I. Of the power of ibe Jus vicy 


"HEN a criminal is brought beſon 
a magiſtrate, and the evidence ther: 
examined is ſufficient to warrant his com. 
mitment for the offence, in order to take hi 
trial, the delinquent in inferior crimes ſhal 
be at liberty to find bail; or in other word; 
Sir V. Blackſtone ſays, where bail will anſue 
the ſame intention as commitment, it Oupht 
to be taken; but in felonies and other of. 
fences of a capital nature, there no bai 
can be a ſecurity equivalent to the aQui 
cuſtody of the perſon. | 

The ſtatute enacts, That many perſons 
having been arreſted and impriſoned for ſuſ- 
picion of felony, ſometime of malice, and 
ſometime of light ſuſpicion, and ſo kept 
without bail or mainprize, the juſtices are 
impowered at their diſcretion to let fuch per- 
ſons to bail or mainprize, in like form a 


though they were indicted thereof of record 


before the ſame juſtices at their ſem̃ons. But 
this ſtatute, ſo far as it gives power to a 

ſingle juſtice, is repealed by 3 H. 7. c. 3. 
Two juſtices of the peace (1 Quo.) have 
power to let to bail perſons ſuſpected of 
felony, or others bailable by law, until the 
next quarter ſeſſions or gaol delivery, and 
there ſhall certify the ſame in pain of 100. 
| Juſtices 


. FY 22 4 
rn Seer ems , 
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”_ bod y_ ay 


Juſtices of the peace cannot let to bail 


þ 
Wnnflaughter or felony, or ſuſpicion of man- 
Maughter or felony, being bailable by law, 
all be let to bail by the juſtices, but in 
pen ſeſſions, or by two Juſtices (1 Quo.) at 
Neaſt being preſent at the time of ſuch bail- 
ent; which ſhall be certified in writing, 
vich the examination of the priſoner taken 
Pe the bailment at the next general gaol 
Wclivery under a penalty, Sc. 
Sir Jobn Kelyng explains this ſtatute fur- 
Pier, and ſays, that all theſe recognizances 
j End bailments, ſhall be ſo certified into court 
Wefore 1 noon; for that they being kept longer 
Put, it often happens, that felons and other 
Wffenders eſcape the proſecutor” s witneſſes, 
nd parties being wearied out with delays 
Dad attendance, beſide many other great 
Wniſchiefs. 
And the ſaid juſtices have power to bind 
Wall ſuch by recognizance, as do declare any 
ing material to prove the offence, to ap- 
Pear at the next general gaol delivery to give 
Fevidence againſt the party on his trial ; and 
hall certify the ſame in like manner. But 


— * ä 


at; but when they do, they muſt certify as 
above. This 
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In London or Middleſex, and in other cities 
3 II d towns corporate, the juſtices may let 
WPrifoners to bail, as they might before this 


173 


In & M. 
ny which are forbidden to be bailed by * 14 KM. 
m. 1. c. 15.; and none arreſted for c. 10. 


Kel. Rep. I. 
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| a Mer abr, 
| 222. 


2 Haw. 105. 
1 


3 Ed. 1. c. 15. 


2 Haw. 99. 
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mer ones, in bailing in the name of t., 


office; or for an offence by ſtatute put unde 


1 Burn, 144. 


This latter ſtatute was occaſioned by the 
juſtices of the peace having abuſed the for. 


where one juſtice only was preſent, and fo 
offences not bailable; and therefore this 
ſtatute declared what offences were bailahls 
or not, with the above waltezer dag, which 
ſee before. 

And hence it is that a juftice of the peace, 
cannot admit to bail, unleſs for an offence 
directly tending to a breach of the peact, 
the reſtraint whereof is the chief end of his 


the cognizance of one juſtice, or for an di 
fence indictable at the ſeſſions. 92 

Amongſt the perſons bailable or not, 
others are mentioned to be of a dubious nz 
ture, and as ſuch. to be at the diſcretion of 
the juſtice, viz. thieves openly defamed and 
known; perſons charged with other felonies 
or manifeſt or enormous offences, not be- 
ing of good fame; acceſſories in felony, not 
of good fame. 

And on this ſtatute it is thus commented: 
that thieves. openly defamed or known, 
ought not to be bailed for any freſh offence, 
where there is any probable evidence again 
them. But this ſeems, in a great meaſure, 
to be left to the diſcretion of the perſon v 


has power to bail them ; who, on conſiders 
tion 


= 
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tion of the circumſtances of the whole mat- 
ter, and the probabilities on both ſides, if 
Ine finds it reaſonable, ſtrongly to preſume 

them to be guilty, ought not to bail, but 
commit them. | r a6. | 
So likewiſe “ perſons ed wick mani- - 3 Has 99. 
ect offences” in the ſame ſtatute, ſeems to 
ö be underſtood of inferior crimes of an enor- 
Wmous nature, under the degree of felony; 
las, dangerous riots, exorbitant reſcouſes, 
niſpriſion of treaſon, præmunire, and ſuch 
Wike heinous offences; yet it ſeems, in a 
Worcat meaſure, to be left to the diſcretion, 
Wo judge in what caſes the crime is ſo fla- 
Werant and enormous, that they ought not to 
1 have the benefit of the ſtatute. N 
Thus every juſtice of peace has a diſcre- 2 Haw. 103; 
Wionary power of admitting perſons to bail, 
ho have given a dangerous wound. 

The authority given to one juſtice of the 1 New Abr. 
i Peace, by Edw. 1. c. 15, has already been 7 IP FE) 
entioned; and although the ſubſequent 1&2P,&M. 
Witatute of Philip and Mary has preſcribed e. 13. 
Il. 1. as a pattern for juſtices to follow, in 
Pelation to bail, and it therefore follows, 
chat a perſon under an actual arreſt for any 
erime, declared to be irrepleviſable by that 
8 act, cannot be bailed by any juſtice; yet, if 
pPerſon at large be only accuſed of any ſuch 
time on a ſlight ſuſpicion, before a juſtice 


of 
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.of the peace, it ſeems, that the juſtice ough 
not to commit him, but ought to take ſure 
from him, to appear before a proper coun 
Rol. Rep. Alſo this latter ſtatute, expre ſsly mention 
H. P. C. 99. ing the bailing of perſons for manſlaughts 
Dalt. c. 114. as well as for other felonies, it is clear, thy 
_ 12 juſtices of the peace may, by force thered 
1 Haw. c. 63. ſafely bail any perſon impriſoned on a ſligh 
6. 19. ſuſpicion of a fact appearing to be no highs 
an offence than manſlaughter ; and mud 
more, if it appear to amount to no more tha 
homicide by miſadventure, or in ſelſ. d 
2 Blackerby fence; but the juſtices ought to be cautiou 
56. that the offence does not amount to murder; 
alſo that there are no violent preſumption 
that the party did the fact: for if any ſud 
appear, he ought not to be bailed, althoug 
it amount to no more than homicide by mi 
adventure or ſelf defence. 
1 Burn, 147: Burn mentions it as a general rule, Thu 
© on 14 ſo far as any perſons are judges of a crins 
1 New Abr. ſo far they have power to bail the offender: 
11 F. 6... on which ground it ſeems clear that any tw 
,P. Cog. 4, : | 
Lamb. 34). Juſtices (1 Quo.) may of common right bu 
perſons indicted at the ſeſſions; becauſe the 
may hear and determine the indictment. 
And alſo it hath been holden, that any ont 
Juſtice hath the like power; and this ſeem. 

implied by 1 Rich. 3. c. 3. which, giving o 
juſtice power of bailing for felony, * in li 
K | form 


I 
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form as if ſuch perſon had been indicted 

at the ſeſſions,” clearly ſuppoſes, that if ſuch 

perſons had been indifted at the ſeſſions, 

I Wee might have been bailed by one juſtice. 

And if any ſuch juſtice had ſuch power be- 

W fore the ſtatute, ſpecially relating to the 

5 power of juſtices in granting bail, it ſeems that 

Whey have ſtill the ſame power, in relation to 

N perſons ſo indicted of any bailable offence, 
under the degree of felony; becauſe theſe 
N ſtatutes ſeem not to reſtrain them in any 
Wſuch caſe, under the degree of felony, from 
3 any power which they might lawfully claim 


* 
YJ 


beſore. 
HZut it ſeems difficult to maintain the 2 Haw. 105. 
5 3 te | 2 Blackerly 
over of one juſtice to bail a perſon for any 53. 
erime before indictment; unleſs by ſome 

FE ſtatute it be limited to the cogniſance of one 

Wuſtice, or be an offence directly tending to 

dle breach of the peace; the bailing of per- 

Vos for which, ſeems properly to come un- 

er their cogniſance, as conſervators of the 

peace. 
And Mr. Dalton ſays, if it is not in caſe Dalt. c. 1a. 
f felony, it feems that any one juſtice alone 

ay bail a priſoner, except where it is other- 

iſe ordered in particular inſtances by ſome 

Pecial ſtatute. So afterwards | 
The proceſſes, as well of capias as of oute C. 193. 
"73, may be ſtayed by a ſuper/edeas iſſuing Sum, 4.49 
N from 
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Wood 622. 
' Palt, 424. 
H. P. C. 106. 


Ha. Pl. 102. 


2 Inſt. 290. 
1 Burn, 146. 


2 Stra. 848. 


2 Blackerb. 
Ca. 180. 
See Haw. 


P: . C- 61. 


ſ. 4+ 


| proceſs iſſued thereon, in caſes under felony, 
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from other juſtices out of ſeſſions, teſtiſying 
that the party hath come before them, and 
found ſureties for his appearance to anſwer 
to the indictment, or to pay his fine. 


Bail may be taken by two juſtices (1 Que.) 
(others ſay by one only) after judgment and 


or in caſe of treſpaſs or miſdemeanor, wherein 
bail is not prohibited by a particular ſtatute, 
But ſee 29 Eliz. c. 5. where one may appear 
without bail on a penal ſtatute. 

If a man be accuſed on light ſuſpicion, 
but there is ſtrong preſumption, or the defi- 
mation be great, the juſtices may refuſe to 
bail him. And this is alſo expounded, that 
* be of good fame. 

juſtices of peace in England may commit 

a, perſon offending againſt a law in Jreland, 
OE ro be ſent over. . This was in the 
caſe. of King v. Kimberley, cited at large 
under the head of Habeas Corpus, poſt. — 
And there are ſeveral other inſtances of this 
practice in the books; but as the alliance be- 
tween the two iſlands is of a different nature, 
at this period, query, how far this practice 
can be continued? 

Juſtices of peace have a diſcretionary 
power of binding to the good behaviour. 
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Of Jvsriexs of Gaort-DzLtivery. P. II. 


tl. Of the power of the juſtices of gaol delivery, 


| Juſtices of gaol-delivery, not being with- 
in the reſtraint of Yeftm. 1. may bail perſons 


convicted before them of homicide by miſ- 
adventure or ſelf-defence, the better to ena- 


ble them to purchaſe their pardon, 


It ſeems in their diſcretion, to bail a per- 
fon convicted before them of manſlaughter 
on ſpecial circumſtances ; as, if the evidences 
were ſlight againſt him; or, if he had 25 
chaſed his pardon; 

And where ſuch juſtices have power to ad- 
mit perſons to bail; they may do it as well 
after their ſeſſion 1s over, as during the ſame, 
But it was adjudged that they could not 
admit to bail perſons convicted of man- 
ſlaughter; but that it did belong to the 
King's Bench at their diſcretion, 

They may admit to bail any perſon convicted 
of felony upon evidence, by which it appears 
r to the court that he was not guilty. 


1 Of the Power of the Court of King's Bench 
in caſes of BAIL. 


This court, ſays Mr. Bacon, by the pleni- 


bude of its power, may in diſcretion admit 


perſons to bail, though committed for crimes 


Not bailable by thoſe courts, on conſideration 


of the nature and circumſtances of the caſe. 


1 New Abr. 
223. 

2 Crompt. 
154. 
H. P. C. 1073 
F. N. B. 240. 


8. P. C. 16. 


2 Hav. 1 6. 
th 31.192; 

8 153. 
2 Haw. 100. 


Salk, 61. 


Crompt. 184. 
2 Haw, I 14. 


1 New Abr. þ 


223. | 
Vaugh. 1870 
6 Mod. 775.1 

3 Salk. 9 
284. 

Holt 590 

2 Ray. 978. 


12 Mod. 102,155, 156. 2 H. P. C. 112. Ray. 381. 
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Kely. go. 


Dyer 79. 
Bulk. 87. 
2 Haw. A 


2 Inſt. 185, 


3 Bulſt. 113. 
5 Mod. 454- 


5 H. 7. c. 16. 


& Inſt, 188. 


H. P. C. 101. 


Sid. 316. 


Kel. go. 


Skin. 163. 


-& Bl. Com. 


296. 


| 10 Mod. 334 treaſon as in another. The court of K. B. 


induce the court to bail; as in caſes of per- 
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And although not tied down to the rule; 
preſcribed by Weſt. 1. yet the court will 
not bail any perſon there declared to be irre- 
pleviſable, without ſome ſpecial motive to 


ſons attainted for felony, or notoriouſly guilty 
of treaſon or manſlaughter * their own con- 
feſſion. 

And for any error in an | outlawry, to re- 
verſe a judgment in an appeal of felony, the 
court will bail at diſcretion. So if a man 
be convicted of felony upon evidence, by 
which it platnly appears he 1s not guilty; 
this court, as well as the juſtices of gaol- 
delivery, have power to bail. 

By Ly/le's caſe, namely, manſlaughter, the 
King's Bench has power to admit the offen- 
der to bail, although the juſtices of er and 
terminer cannot. 

This court may bail fas treaſon ; and in 
all caſes, where they cannot try the party. 
And the court, or any judge in vacation, 
may bail for treaſon, murder, or any crime 
whatſoever, if they ſee good cauſe. 

A commitment for treaſon generally with- 
out expreſſing the ſpecies of treaſon, is good; 
for the proceſs i is the ſame in one ſort of 
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have power to bail in high treaſon, notwith- 
ſtanding the ſuſpenſion of the habeas cor- 


Pu. 
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pus act. And on affidavit made, that the 
priſoner was in ſuch an ill ſtate of health, 
that longer confinement would bring his 
life in danger, bail was granted. Lord 
Montgomery's caſe, 

So likewiſe in Biſhop's caſe, defendant 
was convicted of printing a ſeditiovs libel, 
and appearing to be in a very ill ſtate of 


health, was brought up, and moved for the 
judgment of the court, and to be admitted 
to bail; Ch. J. ſaid, the offence is ſo great, 
that an adequate puniſhment may endanger 
his life, and to leſſen the judgment would 
be an ill precedent ; therefore ail him for 
the preſenr, and we will give judgment 
when he is better; the defendant in 2co /. 
and two ſureties in 1000 J. each, 

It is true the fat 3 Ed. 1. c. 15. only pre- 
ſcribes who ſhall or ſhall not be let to bail 
by the ſheriff; but by 1 &2 P. & M. c. 13. 
it is enacted, that no juſtice or juſtices of 
peace ſhall let to bail or mainprize, any 
perſon not replevi/able by 3 Fd. 1. And this is 
explained thus, the ſheriff ſhall not replevy 
W them by the common writ de homine reple- 
. giando, nor without writ, that is, ex officto ; 
but all or any of theſe may be bailed in 
the King's Bench. | 
Ik a principal or acceſſory be acquitted 
Vithin the year and day, it is at the court's 


5 9 diſcretion, 
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1 Stra. 9. 


1 Burn, 141. 


2 Inſt. 189. 
1 Burn, 145. 
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diſcretion to remit him or let him to bail, 
co till the year and day be paſſed. 
4 Bl. Com. The power of this court to bail in all 
299 criminal caſes, according to the circum- 
Skin. 683. . ; 
Salk. 105. ſtances of the caſe, manifeſts the wiſdom of 


Stra. 911 our law; to allow bail to be taken com- 
1 Com. Dig. | ; 

497. monly for ſuch enormous crimes would 
1 Anders. greatly tend to elude the publick juſtice; 


Zh ng. debe ther are caſts, though thy rar 


C.1.c.3- happen, in which it would be hard and un- 
Juſt to confine a man to priſon, though ac- 
cuſed even of the greateſt offence. The 
law has therefore provided one court, and 
only one, which has a diſcretionary power 
of bailing in any caſe ; except only to this 
high juriſdiction, and of courſe to all inf riot 
ones, fuch perſons as are committed by 
either houſe of parliament, ſo long as their 
ſeTion laſts; or ſuch as are committed for 
contempts. by any of the King's ſuperior 
courts of juſtice. 

23 H.6.c.28. By 13 Car. 1. c. 16. and 16 Car. 1. c. 10. 


And: 298. where commitments by privy council do 
Kol. Rep. not with convenient certainty expreſs the 
134-192 crime alledged againſt the party, he ought 


219. 


Con. Moor to be bailed. 
p 

8 N, B. 66. S. P. C. 72. Cro. Car. 507. 679. 593+ 1 Ruſh. Col. 433. 
* 107. But in a former very reſpectable autho- 


rity it is laid down, that where the crime 
| ; i3 


11 
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is ſpecified in the warrant, this court may bail 
perſons committed by the King's ſpecial com- 


F mand, or by the order of the privy council ; 
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do not find, ſays Serjeant Hawkins, but 
that wherever a commitment by the privy 
council hath ſpecially expreſſed the crime 
for which the party hath been commirted, 
this court has always admitted him to bail 
on the like circumſtances, on which, in diſ- 
cretion, it will grant bail on other commit- 
ments: and wherever it has appeared that 
perſons have been impriſoned by colour of 


nn uſurped authority, pretended to be de- 
W rived from any patent whatſoever, contrary 
co law, it ſeems that the ſaid court hath al- 
W ways diſcharged ſuch perſons ſo impriſoned 


W without bail. 


See further, 
Thus having full confidence that both 


I houſes act within their juriſdiction, where- 
3 ever it ſtands indifferent upon the return of 
W 2 ba, cor, whether a commitment by either 
W houſe were ſtrictly legal or not, and the par- 


W liament be (till fitting, I can find no prece- 
8 dent, ſays. he, that the priſoner hath been 


1 bailed by the court of King's Bench. 


But this court may eb any one com- 


mitted for contempt of _ houſe, after 
£© diſſolution . or prorogation, whether he 
vere committed during the ſeſſions or after- 


b Wering again. 


Vards, on account of the uncer gin of their 
But Lord Dandy's caſe is 
N 4 men- 


1 Leon. 70. 
Palm. 559. 


% 


2 Haw. 110. 


3 Keb. 792. 

1 Mod. 144. 
4 New A 
224. 

Carth. 131. 

1 Show. 100. 
2 SNOW. 330, 


2 Haw. 110, 
111. 
K* 0871. 337. 


Mod. 155. 
157. 
Carth. 132. 
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mentioned as a proof that the court vere 0 
opinion that the commitment was not avoid. 
ed by the prorogation ; for they bound hin 
to appear at the next ſeſſion of parliament, 
which was a confirmation of the commit 
ment. 
But there is a caſe in Styles where bail wa 
refuſed to a man committed by council and 
parliament for a ſeditious libel. 
2 Haw. 111. - Notwithſtanding the contrary doctrine laid 
Show. 1oo. down in Sir J. Shower's Reports, vet it 
ſeems to be taken for granted in Lord Staf. 

ford's caſe, that this court may, in their diſ- 

cretion, bail a Lord upon an impeachment 

of high treaſon, which in that caſe they re- 

fuſed to do, not as a matter out of their 

— 381. power, but as a thing which they were not 
162, 163. bound to do, and improper on conſideration 
Carth. 132, of the whole circumſtances. And though 
133˙ the reaſons cited by Shower, ſeem proper to 
: prove, that the court of King's Bench can- 

not diſcharge a priſoner, from any impeach» 

ment in parliament whatſoever; yet they 

ſeem by no means to prove, that they cannot 

bail him. But it is obſervable, that it doth 

not clearly appear, from either of the above 

mentioned Reports, whether any parliament 

were ſitting at the times of the motions for 

ſuch diſcharge and bailment, or not; but it 

1s certainly moſt likely to * in ſuch 4 

motion, 


Sty. 397 
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motion, when no parliamenr is ſirting, nor 
expected ſoon to fit, and after the party hath 
been long in priſon ; becauſe in ſuch a caſe, 
if he ſhould not be bailed, he might be per- 
petually impriſoned for a crime, without any 
opportunity of making his defence, 

See further, 2 Haw. 111, 

If an offender be committed to priſon, he 


may be removed by ba. cor. to the King's 
Bench, which may bail him in all caſes, un- 


leſs bail-is ouſted by any particular ſtatute, 

Thus Dunn was committed (for aſſault- 
ing a cuſtomhouſe officer with a club, in the 
execution of his office) until the next quar- 
ter ſeſſions, under the act of 13 & 14 Car. 2. 
t. 11. J. 6, which expreſſes, that ſuch per- 
ſons armed with “ clubs, or any manner of 
* weapon,” who ſhould forcibly hinder, 
abuſe, &c. ſuch officer, and ſuch as ſhall act 
in their aid, ſhall be committed by the next 
juſtice of peace, or other magiſtrate to pri- 
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nn 
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ter ſeſſions, Fe; the only queſtian was, 
whether he was bailable? The matter is 
clear enough, though the court ſeemed to 
claim a diſcretion, for they ſaid, this is not 
an application to our diſcretion ; it is to be 
bailed of right ; and a caſe was cited, where 
bail was admitted by conſenty and ſo noted ; 

but here the offender was remanded. 
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Wood 621. 
2 Inſt. 189. 


5 Burr. 2640. 


ſon, there to remain to the next quar-+ 
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I * 455- In caſes of unreaſonable delay of the pro- 
Bula” 7 z. ſecutor, of famine, of ſickneſs, diſtemper, or 
Palm. 558. where the life is in danger, this court has 


e 375. power to bail. 


.. e. 5. On a writ de excommunicatione capiendo de- 
Godoipb. 23. fendant may be diſcharged from cuſtody, on 
c. 42. . 25. putting in bail in this court; but ſheriffs or 
— Vad juſtices of peace cannot take ſuch bail: but 
Salk. 105, Salkeld cites a caſe, to ſhew that this was 4 
125 100, die in diem, and to render, if court ſhould ad- 
Mod. Ca. judge the return good ; while the return of 
B ' the ha. cor. was under conſideration of 
areſ. 56, 59, 3 : 
61,117, 134. the court: and it is a rule that while the 
court are adviſing, they have diſcretionary 
power to admit to bail or not ; and the court 
will refuſe it if a falſe plea be put in. 
[See this caſe fully ſtated in chap. 6. ſ. 2. 
poht. 
Bulſt. 89. There is a cafe in Bulſtrode, where, on 2 
ſpecial verdict on an indictment for murder, 


the party was refuſed bail. 


Sty. 371. A principal and his ſecond in a duel were 
found guilty of manſlaughter (for killing 
the antagoniſt) only by the Grand Inqueſt; 
and being brought to the bar to be arraigned 
for it, were denied bail. 

2 Haw. 111. Bail have been admitted in many caſes by 


Abr.Eq-130. this court after informal commitments by 


New Abr. 
215. ee 
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Chancery ; but it ſeems now that each court 

yill put the moſt favourable conſtruction on 

each other's proceedings, and not intend that 

they acted beyond their juriſdiction. 

A commitment from Chancery for diſobe- Mod. 155. 
dience of a decree, is adjudged to be good, Moor 840. 
without ſhewing the decree. | 

This court, having the ſupreme controul Vaug. 157. 
over all inferior courts, may in diſcretion 12 73 
admit perſons to bail, convicted by ſuch 284. 
E courts, on conviction of the whole circum- —_ $90 0 
ſtances of the caſe; of which the court will N 
receive information by ſuggeſtion, or affi- 

davit, being conſiſtent with the return of 

the ba. cor. 
bone counterfeited a ſtatute merchant, put 3 
a ſeal to it, and ſued our execution, and took All. pl. 33. 
a ſeal from an old patent and put it to a | 
protection; for which he was indicted, and 

was not bailed. 
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IV. Of the power of the other courts at Weſt- 
minſter iz reſpect to BAN. 


The courts of Common Pleas and Exche- 1 New Abr. 


ſuer at any time during the term, and the * 24,69 
Chancery in term or vacation, may by the 615. 1 


common law award Ha. cor. for any perſon 4 Inſt. 290. 
: : " Vaugh. 154. 
committed for a crime under the degree of 2 And. 297. 
. felony or treaſon: and thereupon diſcharge e Sl, 
4 2 . » * O. 1 , * 
3 him, if it ſhall plainly appear by the return 2 Mod. 11 


4 that 2 Haw. 1 15. 


: 
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that the commitment was illegal; or, bail 
him, if doubtful. And in ſome caſes, the 
Chancery may bail for felony. 

And by the Ba. cor. act, any of theſe court 
in term time, and any judge in vacation be. 
ing of the degree of the Coif, may award 
ha.” cor. for any perſon bailable within the 
intent of that act, for any crime under the 
degree of felony. 


V. Of the power of the PARLIAMENT reſped. 
ing BAIL. 


Under this head we may obſerve one ge- 
neral rule, that either houſe of parliament, 
during their ſeſſion, can bail any perſon by 
them committed, or ſuch as are committed 
for contempts by any of the King's ſuperior 
eourts of juſtice, 


CHAP. 


 IuynOPER BAIIINS. P. II. 


ena. m. 


of a NzGLECT or Aus of the Mac18T8- 
3 RIAL POWER. 


+ * Having repreſented the power of the 
magiſtrate and the courts, in granting 
and refuſing bail, it may be well to ſay, 
that great caution 1s requiſite in this 
particular; and therefore it is the de- 
ſign of this chapter to ſhew briefly, the 

_ penalties which are incurred by 


| Ster. I. Granting BAIL, where it ought to 
se denied. 


| Srer. II. Refuſing or delaying B a1L where 
i ought to be granted. And of 


SECT, III. | "_ ue Bail, 


7 Szer. I. o granting Ba IL s i. ought 
to be denied. 


F Sheriff, or any ache, la any go at 

large by ſurety, that is not repleviſable, 
if he be ſheriff or conſtable, or any other 
bailiff of fee who hath the keeping of pri- 
ſons, and be thereof attainted; he ſhall loſe. 
| his fee and office for ever; and if an under 
ſheriff, conſtable or bailiff, of ſuch as have 
I tee 
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Weſt. 1. c. 151 
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27 Ed. 1. 
(ſtat. de fini- 
bus levatis, 


c. 3.) 


Kel. 3. 
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4 Ed. 3. c. 2. 


t&2P.&M. 


fee for keeping priſons, do it contrary to the 
will of the lord, or any other bailiff being 
not of fee, they ſhall ſuffer three years im. 
priſonment and fine at the King's pleaſure, 

That juſtices of aſſize, when they deliver 
gaols, ©. ſhall inquire if the ſheriffs, or any 
other, have let out by replevin priſoners not 
repleviſable, or have offended in any thing 
contrary to tat. Weſt 1. and ſhall puniſh all 
ſuch offenders according to that ſtatute, 
That at the time of the aſſignment of 
keepers of the priſons, mention ſhall be 
made, that ſuch as ſhall be indicted or taken 
by them ſhall not be let to mainprize by the 
ſheriffs, nor by none other miniſters, if they 
be not mainpernable by law ; and to puniſh 
the ſaid ſheriffs, gaolers and others, if they 
do any thing againſt the ſaid act. 

That. no juſtice or juſtices of peace, ſhall 
let to bail or mainprize, any perſon declared 
not replevifable by Wet 1. And that the 
juſtices of gaol delivery, of the place where 
ſuch Juſtice was guilty of that offence, ſhall, 
on examination and due proof thereof, fine 
him as they ſhall think meet. B 

Sir John Kelyng adds, on this head, with 
ſome degree of aſperity, that if any juſtice 
of the peace ſhall take bail where he ought 
not, or wittingly or willingly take inſuffi- 
cient bail, and the party appear not, ” 
299 ſai 
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gigjuſtice ſhall not only be proceeded againſt: 

according to law, but likewiſe be com- 

plained of to the Lord Chancellor, that he 

may be turned out of his commiſſion. 

Ic has been held alſo, that this is puniſh- H. P. 5 

Fable, as a negligent eſcape, at the common? 3 9 
335 

law; or as an offence againſt all the above 1 New Abr. 


E | +1 | J 227, 
| ſtatutes. | 2 Blackerby, 


Juſtices of peace before they bail a man 1 * Abr. 
under commitment, muſt, at their peril, in- Pages _ 
form themſelves of the cauſe for which he Dalt. c. 114. 
Vas committed; for if he were, in truth, 2 Haw. 9. 
committed for a cauſe not bailable by law, 

b it is no excuſe that he did not know he was 


committed for ſuch cauſe. 
Upon an" afſembly of all the age it 2 Blackerby, 
W was reſolved by them, and agreed to be put 55: 
in execution in all circuits, that if a man 
taken for felony be examined by a juſtice of 
peace, and it appears that the felon is not 
bailable by law, and yet the juſlice commits 
him to jail only, upon ſuſpicion of felony, 
not making mention-of any cauſe for which 
he is not bailable ; and he | is brought t before 
two other juſtices, who not knowing of any 
matter why he ought not to be bailed, do 
bail him, theſe juſtices ought to be fined by 
the ſtatute, for they offend if they bail him, 1&2 P. &M, 
who by Weſtm. 1. c. 13. is not bailable; and © 13. 
therefore 
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Poph. 95. 


2 Blackerby, 


p 7: 


Stra. 1216. 


therefore they are to obſerve well the ſtatute, 


cognizance of 104. from his ſon, and 5 J. 2. 


2000 J. for giving a challenge, it being 
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therefore they, at their peril,” ought ſo tg 
inform themſelves of the matter before they 
take bail, that they may be well ſatisfied 
that ſuch an one is bailable by law; and 


Weſftm. 1. c. 15. who is bailable, and who 
is not, by the law. See Lord Cate Freatiſe 
of Bail and Mainpriſe, before Cote upon 
Lit., which was wrote on | purpoſe for juſticei 
of peace. 

Again, where a juſtice of peace nook a re- 


piece from two. ſureties, to appear at the 
next aſfizes, the ſon. having dangerouſly 
wounded a man,. who died before the al- 
ſizes, the juſtice was fined 2004. for taking 
bail. The ſame juſtice of peace was fined 


againſt his oath, to do any thing whick 
may tend to a breach of the peace. 

In the cafe of the King v. Clarke, de 
fendant, as a juſtice of Surrey, * 
a man for ſtealing a mare, and bound over 
the owner to profecute. Afterwards, upon 
examining two other perſons, he admitted 
the party to bail; the proſecutor appeared 
at the aſſizes, and grand. jury found a bill, 
but the offender did not appear; and the 
court granted an information. againſt the 

Juſtice, 


ſtioe, declaring, they ſhould not have 
e eee 0.4 


A But ILY as it i adcethry, for the 
protection of the public, that bail ſhould 
not be improperly allowed; ſo is it like - 
wife important that the liberty of every 
man's perſon, in which there is a facred 


an offence, which does not in its nature 
carry with it ſo great an atrocity, as to 
endanger his life, and therefore to ren- 
der his perſon the only proper ſecurity 
for his appearance; and for this cauſe, 
it is the buſineſs of this next om to 


point out Wa 


. The be penalties of refuſing or 3 Bar 
Where # ought to be ne. 


This is an offence at common law, and 
ſtatute alſo; ir is puniſhable by ſuit of 
e party, or by indictment; but it is the 
ty of the party to find his ſureties himſelf, 
is ly ne till he finds ſame. 


I The kaltes relating hereto are the fol- 
— 7 

ut if any withhold priſoners repleviſa- 
UE chey have offered ſufficient ſecurity, 
pay a grievous amercement to the 
O king: 


erste debanavins BAIL, P. 11. 
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privilege, ſhould not be infringed for 


1 New Abr. ; 


228. 

2 Inſt. 191. 
H. P. C. 97. 
2 Haw. 90. 
Dalt. c. 114. 


14 H. 7. 5; 
Sty. 182. 


2 Blacker; 57. 


Weſt. 1. c. 15. 
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king: : and if he take any reward "for the 
deliverance of ſuch, he ſhall pay double u 
the priſoner, and ſhall alſo be 1 in the prey 
| mercy of the king. 
27 Ed. 1. This has been Aer cred in anothe 
* \place, Andi „ee uf 
31 Car. 2. Muſt be referted to the - chapter on the 
Co . 
babeas corpus ir poſh, , 
e Exceſſive bail muſt W_ hs! required; 
„ though what ſhall beicalled exceſſive, nut 
Lg Com. be, left to the courts, on conſideration of the 
—— of the caſe.” : i r 
0 Dun GC 


"111, of laking inſufficient Was ot "and. wil 
after of , What is ſufficient Bar. 


»- Bail being nothing more than a ſecu- 

rity for the appearance of an offender 

that juſtice may take its proper court 

in chaſtiſing his offence; it is neceſſuſ 

deuhyat a due attention be paid to all mit 

ters bailable, ſo as to make the ſecurity 

taken, of conſequence ſufficient to pre: 

vent the offender's abſconding; for 

OY When the one be found on., compariſon 

„ to be fo far inferior to the other, thit 

iit is better worth his while to elude 

| juſtice, he may indemnify the bal 

againſt their recognizance by a ſum of 
money, and ſo bid defiance to law; ! 


| ry remedy which heinous aggravation of 
$ the 


= 


ow, 


Feine tnaorfrctant BAIL. p. II. 


an for one” _ terms. ron 
1 ew party, bailed by imc Atirbrics; 
Wo not appear according to the recognizance, 


tif the priſoner do appear, he is ſafe; and 
he finds himſelf impoſed on in taking in- 
ficient bail, he may require the party to 
nd better ſureties, and to enter into a new 
cognizance with them, and may commit 
im on refuſal, for that inſufficient ſureties 
re no ſureties; and may examine them, on 
ath, as to their ſufficiency. 


Taking inſufficient bail wittingly is like- 


e puniſhable by the ſeveral ſtatutes before 
ted, 


Thus if a juſtice admit a perſon to bail 
y inſufficient ſureties, whom he knows not 
d be bailable by law, corruptly for lucre 
reward, the court of King's Bench will 
int an information againſt him, or it is 


ch an offence for. which he may be in- 
Wicked, 


10 16 to be dtrined ſufficient BAL. 


No perſon ſhall be bailed for 6500 by leſs 
an tg ſureties; and it is ſaid not to be 


O 2 uſual 


the offence, the following matters are 


We juſtice is finable by the judges of aſſize; 


4 Ed. 3.c.2.1&2P. 
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H. P. C. 97. 
2 Haw. 89. 
8. P. C. 333. 
1 New Abr. 
226. 

Kel. 3. 

3 Bl. Com. 


295 


2 H. H. 128, 


Wood 622. 
Weſt. 1. 


Cs 15. 


27 Ed. 1. c. 3. 
& M. C. 135 


1 New Abr. 
227. 


1 New Abr. 
226. 

2 Haw. 88. 
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do be leſs than 401. for a capital crime; wi 


::% Gay ofthe ability and quality of the priſons 
and the nature of the offence : and the ſur. 


2 Haw, 89. 
Py 85> 42k 


ties may be examined on oath concerning 
their ſufficiency, by him that takes the bil 


How far BAIL in CRIMINAL C ah 


From the foregoing alafereation, t 


P. H. What is sure NT BAIT, 


uſual for the King's Bench to bail a mary 
a haheas corpus, on commitment for treaſa 
or felony, without four ſureries ; the ſum 
which they are to be bound, ought nen 


it may be higher in diſcretion, on confiden 


But juftices muſt take care that, unde 
pretence of demanding ſufficient ſurety, te 
do not make ſo exceſſive a demand as i 
effect amounts to a denial of bail; for ty 
is looked upon as a great grievance, and! 
complained of as ſuch by 1 W. and A 
ſeſſ. 2. 


CHAP. IV. 
are LIABLE, 


ſeems that it has been made clear, , 
what caſes bail is not grantable; an 
what is to be conſidered as the duty 
the magiſtrate, and the quantum of thi! 
ſufficiency ; all which naturally ſeem i 


n us to the preſent head of this work 
W jheren 


. 
* os? 
de 9 
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wherein the offender is ſuppoſed to. be 
bailed; and the bail ſhould therefore 
know in what predicament they ſtand : 
which may be conſidered under the fol- 


lowing heads :, 


of the nature of their recognizance, and 
herein of the taking the BA1L. 


. Of their duty, privilege, and the extent of 
their obligation. 


Wl. Of their diſcharge, 


. Of the nature of the recognizance, and herein 
of taking the BA1L. 


T he recognizance taken by the bail be- 

fore a juſtice of the peace, is in ſeparate 

ums for the principal and his bail, and is 

dinding on their lands and tenements, goods 

ind chattels, if the offender, or the perſons 

dound, make default in performance thereof; 

or they do each of them acknowledge to 

we a certain ſum to the king, to be levied Bail. Recog. 
dn their lands and goods for the king's uſe, if 

default be made in the 7 but it need 

ot be ſigned by them. 

And although the power of the juſtices 3 Burn, 14. 
extends not beyond the limits of their own * H. 37 
county, yet it is ſaid that recognizances and 
informations voluntarily taken before them | 
in any place, are good. | 


O 3 But 


{ 
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1 Burn, 221. 


9 G. 2. c. 22. 


Burn, 59. 
alt. c. 186. 


/ 


jury; and if they find the bill, then to gin 


Dalt, c. 186. 


ing, under a penalty “ to appear at the nen 
_ quarter-ſeſſions, of gaol-delivery, and ther 
prefer a bill of indictment for the cauk 


P. II. Rec OO ZAN CE to proſecute, 


But it will be better to divide this mau 
into 


by” Recognizances to proſecute. 
2. Recognizances to appear. 


1. Of Recognizances to froſecute. 


A ſufferer under any of the offences in th 
Black Act (all which are felony, and therefor 
not bailable), if he know himſelf, or can fut 
any other who does know the offender; þe 
ſhall, on examination and confeſſion thered 
before a juſtice of the peace, be bound i 
recognizance to proſecute the offender b 
indictment or otherwiſe, according to law, 

And this recognizance is a bond of recorl 
** to the king, by the parties complain. 


charged, and give evidence to the grand 


evidence on the trial.“ 
The penalty is incurred by a default, * 
the judge may eſtreat their recognizance, But 
on performance of which, it becomes void: 
and the lands and goods are recognizable, a 
appears by the acknowledgment. 
It cannot be taken but by a judge or of- 
ficer of record; and by intendment only of 
law; 
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uw; whereſoever the ſtatute empowers him Crom.“ 25. 

to cauſe a man to do any act, there he may en 
bind the party by recognizance to do it, and 

on refuſal to conimit him to gaol. 

But he cannot take recognizance for any 

E other matters, but of ſuch as concern his of- 

fe and if he ys it is 17 8e 


2. Of Recognizances to appear. 


In recognizances of bail, in caſes of fe- Cunn. Dia, 
lony, where admitted in the King's Bench, 

each undertakes in a certain ſum that the 

priſoner “ ſhall appear at a certain day, 

before the juſtices at the next quarter ſeſſi- 

ons of gaol-delivery for the county, to an- 

fwer for the felony ſpecified, with the ſuſ- 

picion whereof he ſtands charged, and to 

do and receive what ſhall be there enjoined 

him, and ſhall not depart without licence.” 

It is at the juſtices diſcretion, in admit- 

ting any perſon to bail for felony, to take 

the recognizance in a certain ſum, or body 

for body ; but for a crime of an inferior na- 

ture, the recognizance ſhould only be for a 2 Haw. 115, 
ſum ; and the bail are to be bound in double 

the ſum in which the criminal is bound. | 

If the recognizance be to appear at the 1 Lil. Abr, 
aſſizes or ſeſſions, it may be taken by any 17 
juſtice of the peace, 


O4 A 


* 


3 —̃ & 


K 5 
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Kel. 3. Ay xrecognizance to appear is never give 
Ap by the juſtice of peace, but is returned 
and filed at the next ſeſſons. 

40 Mod. 152. If the recognizance be to ex/ter gene. 
rally, it includes allcrimes the party ſhall be 

charged with; if it had relation to ay 

particular crime, it ſhould have been ſpe. 

cified in the recognizance z ; the bail ar 

bound in a certain ſum, and da not, as in 

civil caſes, ſtand in the place of the prin. 

cipal. And though one information ſhall 

have been - commenced, and à notle pri. 

equi be entred for ſome defect in the plead- 

ing, this is no bar or diſcharge to the re. 
cognizance which is Seneral, and leads to 

other affences. | 

3 Bl. Com, Bail may be taken in court, or in ſome 
2K. p. C. Particular cafes by the ſheriff, or coroner, 
127. or other magiſtrate, but moſt uſually by the 
juſtice of peace; regularly in all offences, 

either againſt the common law or act of 
parliament, that are below felony, the offen- 

der ought to be admitted to bail, unleſi 

prohibited by ſome ſpecial act. 


II. Of their duty, privilege, and extent of 
their obligation. 


The principal duty of the bail is, to 
ſee thar the recognizance be fulfilled, by 


3 ; cauſing 


uſing their principal to profecute, or to 
pear, as the caſe may be, at the time and 
e (rh and to effect this, there is 
like power, as in civil caſes, conjoined 
ich their duty, of feizing upon his perſon 
ay time, on Sundays, or at any place, 
to carry him to a juſtice, to find new ſure- 
, or be committed in their diſcharge. 
d here they may call in the aſſiſtance of 
e ſheriff, and any of his officers to be 
ding and aſſiſting therein, and then ſur- 
nder him to the county Jail: And in de- 
It of his appearance, the recognizance is 
treated, and the bail become liable for 
e ſum therein. And judge Hale ſays fur- 


pearance of the offender, to be fined be- 
nd their recognizance, if there be cauſe, 

Where a perſon actually preſent in court, 
bailed for a crime puniſhable with loſs 
life or member, it ſeems to be in the 
(cretion of the court, to take a recogniz- 
from each of the bail, either in a 
ſum, or body for body, or both 


. 
I 


So ſaith mes, It i is abuſe to thinke the ſame 
Þuſhment is to be to maingpriſors, as to principals who 
de default, whereas they are amerciable onely in courts. 
Mirror 250, 4 Inft. 178, 
the 
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t, that the bail are liable on the non- 


ws: but it is “ a miſtake to think that 125. 
ty for body doth make the bail liable for 10 * 1 


20r 


6 Mod. 231. 
12 Mod. 275. 
348. 606. 7. 
667. Ray. 
706. 1 Rol. 
Rep. 99. 


Kel. 2. 


H. P. C. 154. 


1 New Abr. 
230. 6 
2 Jo. 210. 
Lev. 106. 
Sid. 211. 
4 Inſt. 178. 
2Stra. 911. 
1242, 


2H. H. P. C 
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2 Haw. 115. 


Ibid. 116. 
B New. Abr. 
231. 


Kel. 2. 


Who are bound to give evidence; that if po 
ſible the buſineſs be not deferred to anothe! 
ſeſſions, in which time commonly the pt. 
ſecutors and witneſſes are taken off, and tit 


E II. Dor, PRRAIVI LEO, and 


the ſame puniſnment as the priſoner, bu 


form. 


till diſcharged by the court, and afterward 
2 nolle proſequi is entred on that information 


cognizances the firit day, the default is tot 


feited ; nevertheleſs, proceſſes or warrants 
as the caſe ſhall require, to go out again 


only to be fined, Sc. And juſtices of 
the peace may take recognizances in this 


But for a crime nor an inferior nature, | 
ſeems the recognizance ought to be og 


in a certain ſum of money, and not 0 
forboay. 


And it appears by the ſame authori 
that the court may diſpenſe with, the pri- 
cipal's joining in the recognizance. 

If the recognizance be, that the priſoner 
ſhall appear in the court of King's Bench u 
anſwer to an information, and not to depart 


and another exhibited, whereto he refuſes to 
appear, the recognizance is forfeited. 


If the offenders appear not upon their r- 


recorded, and the recognizances to be for 


them and their bail; ſo likewiſe, as to thol 


matter compounded, 


OBr1iGaTion of BAIL, P. II. 


it ſeems that the bail are not liable for 
any contumacy by the principal on his trial ; 
8, if he ſtand mute; although their recog- 
nizance is that he ſhall anſwer, Sc.: and 
wey fully perform their obligation, if they 
We produce him in court according to their 
recognizance, which thereby anſwers the full 
end of law, as if he had never been out of 
actual cuſtody. 

If a criminal be admitted to bail on an 
indictment, and likewiſe in a civil action, 
and ſurrender himſelf to the Fleet, in diſ- 
charge of his bail in the civil action, and 
then moving by ba. cor. to the King's 
Bench, and thence eſcape; the bail tothe crown 
ſhall ſuffer by their recognizance being 
eſtreated,for they cannot pretend he was taken 
out of their cuſtody by his commitment to 
the marſhal, for they muſt take care of him 


mitted in diſcharge of themſelves. 

A recognizance had been forfeited, and 
ſheriff had levied 201. on the goods of one 
bail, and returned that the other had nothing 
whereof, Sc. The motion was to tax coſts, 
and that the ſame be paid to the proſecutor 
out of the ſum levied. A rule was granted 
vo deſendant and bail, to ſhew cauſe why 
colts ſo taxed ſhould not be paid to the pro- 
ſecutor, and the ſurplus returnedto the perſon 


on 


| there, and they might have had him com- 
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231. 

2 Inſt. 150. 
4 Inſt. 178. 
S. P. C. 178, 
Dalt. c. 127. 
2 Haw. 115. 


Salk. 105. 


4 Burr. 2119. 
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on whom levied, This was recommend 


1 Wit 315. 


in it, he is only royal truſtee for the party, 


offence, 


P. II. / Drgcuancn: : 


by Lord Mangfeld as the eaſieſt method; { 
it is not the King's money, he has no inter 


If a principal do not appear, and the te. 
cognizance be forfeited,- and paid by the 
bail; yet the principal ſhall remain open and 
liable to the law whenever he can be taken, 
for the penalty in the recognizance is no other 
than as a bond to compel the bail to x 
due obſervance. thereof, and has no con- 
nection with the,prineipal ; they could nat 
ſue him thereon, for money paid to his uk, 
or on his account, for it was paid on ther 
own account, and for their own neglect ; but 
having paid it, they are wholly exonerated, 
though the offender remains liable for bi 


III. of the Ba All's s diſcharge. | 


17 the 3 be acquitted, the bail are 
diſcharged. But guery, as their duty is only 
to produce him at the time of trial, hoy 
can any ſubſequent matter affect them one 
way or the other? Bail for his appearance, 
are not bail for, the event of his trial, ni 
ſor any fine laid upon bim. 

A common law recognizance to remove 
an indictment from the court of Oyer and 
i erminer, at ' Hick's-ball, not within 5 Uf 
. & M. c. 11. J. 2. ſhall be diſcharged 


6 


DisSCHARGE., | P. IT. 


on the terms of it being complied with, with- 
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1 Burr. 54. 


out coſts ; 6 contru, to remove an inditment 43" 


from quarter ſeſſions, if the proſecutor be a 
civil officer; but no cofts, if proſecutor be 
not the party injured, 

But the judges of Oyer and Terminer are 


the proper judges, whether recognizances 


aught to be eſtreated or ſpared ; and ic is for 


| the advantage of publick juſtice, chat they 
ſhould have ſuch power if they ſee fit. 
And by parity of reaſon it ſhould ſeem, 
chat the juſtices of peace in the quarter feſ- 
| ſions, ſhould have the like power in reſpect 


of offences coghizable there; and in cafe 


they/ ſhall be eſtrested, where the offence 


is not attended with aggravating circum- 


ſtances, the ſtatute 4 G. 3. provides for the 
diſcharge out of | cuſtody, of all ſuch who 
have been impriſoned on account of fuch 


forfeiture, by affidavit and petition to the 


barons, without any guieras; the patty pay- 
ing for their order no more than 1 J. 1. J. 
But no diſcharge to be given on ſuch peti · 
tion, where any debt is due to the crown, 
other than by faid recognizance; or in caſes 
of defrauding the revenue by a contraband 
trade, or aſſaulting the officers of the cul- 
dms or exciſe, or any perſon affiſting them. 
A motion, by conſent, was made to dis 

charge a recognizance for an appearance; 8 
= court ſag they could not, but would re- 


ſpite 


10 Mod. 278. 


4 Burn, 62. 


4 G. 3. c. 0. 


11 Mod. 200. 
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4 Burr, ___ ſpite 1 it till next term. So likewiſe an infor. 


before it could be diſcharged. The court 


3 Burn, 245- 
43 Inſt. 237, 8: 
2 Haw. 391. 
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mation cannot be quaſhed on motion, tho 
both parties conſent; but here, they deter. 
mined to diſcharge the * by 
conſent. . : 

- Defendant, in an indiftment;i. was con- 
uo and fined, on payment whereof it wa 
moved, that the recognizance be diſcharged, 
To this it was objected, that defendant was 
obliged to pay the coſts of the. proſecutors 


held, that as the act extends only to ſuch a 
are injured, and in this caſe the-proſecutors 
were only informants bound over to proſe- 
cute, therefore the e muſt be 
diſcharged. Ans 

As the king cannot nde or Uiſcharge! 
2 fuit for a nuiſance; although it is brought 
in his name, ſo he cannot diſcharge a re- 
cognizance to keep the peace againſt another 
by name, and generally all other lieges of 
the king, before the peace be broken; be- 
cauſe it is for the benefit and ſafety of his 
fubjects. And here it may be proper to ob- 
ſerve, that ſuits againſt offenders are for the 
public benefit, and therefore brought in the 
name of the king, who is guardian of the 
public ; if they were, to be brought at the 


- ſuit of the party injured, it would become 2 


private dealing, and the public would never 
be free from depredation. 


CHAP, 


CHA P. V. ö J 


Lot che CERTIORART, and BAIL thereon. 


H1S writ is brought to remove an 
indictment from the court wherein 
it was found, into another wherein it may 
be tried; and the following extracts will 
[ ew how the law ſtands reſpecting bail on 
Wchis writ. 


of any ' certiorari for indictments of riots, 


mall become bound (to profecute ſame) Ih 
107. with ſuch ſureties as the juſtices of the 
quarter ſeſſions ſhall think fit, to pay ſuch 
proſecutor ſuch coſts and damages as the 
Juſtices of the county, Sc. ſhall think fit; 
and in default thereof, it ſhall be lawful tb 
proceed on ſuch certiorari notwithſtanding. 

And the like recognizance, in 4o/. is re- 
quired by a ſubſequent act, on certiorari, for 
indictments thereon concerning highways. ' 

| Theſe ſtatutes do not extend to all indict- 
ments at ſeſſions in general, but only to 
thoſe particular ones therein mentioned; 
but this defect was, in a great meaſure, ſup- 
plied by the rules of the court of King's 
Bench,” which, on removal of an indictment 
from London to Middleſex, required à re- 
| ©; cognizance 


it is enacted, That before the allowance | 


ſorcible entry, aſſault of battery, defendant 


13 & 14 C. 2. 
c. 6. 


4 New. Abr. 


352. 

Keb. 225. 

2 Salk. 5 26. 
2 Haw. 291. 


ot 


P. II. BAIL on CEATIORARI. 


cognizance from defendant to carry don 
the record to trial, the ſame term, on wid 
the certiorari was returnable, or the ſitting 
afterwards; and on removal from other 
counties, ſuch recognizance was require 
for a trial at the next aſſizes, 

But ſubſequent ſtatutes have made fur. 
ther proviſions in this matter. 


$&6W.&M.. That on granting a certiorari to remon 


5 R . an inditment or preſentment, all parties in 
e. 1 dicted proſecuting ſuch certiorari ſhall, be. 


5G. 2. e. 19. fore the allowance. thereof, find two ſuff. 
x Burn, 308, "cient. manucaptors, who ſhall enter into 


recognizance before. a juſtice of the King, 
Bench, (who ſhall indorſe the fame on he 
writ), or before a Juſtice of the peace. of the 
county or place, in 204; with a.condition 
at the return of the writ, to appear and pleal 
to the indictment or preſentment in the 
King's Beuch; and at his own coſts and 


charges to cauſe iſſue to be joined thereon, 
or any. plea relating . thereto, to be tried a 


the next aflizes for that county after ſuch c- 
tiorari ſhall be returned, or the next term if 
in London, Weſtminſter, or Middleſex, unleß 
other time or place be appointed by the 
court, and to give due notice of trial to the 
proſecutor ; and to appear, from day to day, 
in ſaid court, and not to depart until dil- 
charged by the court, Such recognizances 
30 | t0 
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to be certified into King's Bench with certio- 
rari and indictment, and be there filed; and 
the recognizance not to be diſcharged till 
the ſum recovered be paid. 

And if ſuch perſon proſecuting the cer- 
tiorari, being defendant, do not before allow- 
ance find ſuch manucaptors, the juſtices may 
proceed to a trial of the offence. 

Certiorari was to remove an indictment, 
and there being no bail indorſed on the writ, 
the court ſaid the writ ſhould not have been 
allowed, for it was againſt the late act of 
parliament; and the ſecurities muſt enter 
into recognizance of 2c /. or elſe it will not 
operate as a ſuper/edeas. 

In the conſtruction of theſe ſtatutes the 
following points ſeem moſt remarkable. 

Thar, being in the affirmative, as to the 
taking recognizances, they do not take away 
the power which the juſtices of the King's 
Bench had before; and therefore if ſuch a 
juſtice take a recognizance variant from the 
form preſcribed by the ſtatute, it will be as 
effectual as before; but it is ſaid, that in 
luch caſe, the certiorari, if procured by de- 
fendant, will be no /uper/edeas ; becauſe the 
ſtatutes ſeem to expreſs, that the ſeſſions 
may proceed notwithſtanding any cer/10767t 
procured by a defendant, whereon ſuch re- 


cognizance is to be given as is preſcribed. 
P That 
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1 Salk. 149. 
564. 

Far. 120, I. 
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Ibid. 


. Keb. 231. 


Salk. 170. 


2 Haw. 293. 
1 Burn, 309. 


Salk. 380. 
2. Haw. 293. 


Salk. 106. 
1 Sid. 286. 
'2 Keb. 43. 


See 1 Cro. 


$14. 

id. 320. 

2 Keb. 173. 
Keb. 43. 
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That if perſons, offering to be ſureties, 


appear to be worth 207. the juſtices cannot 
refuſe them. 


That if there be ſeveral defendants, and 
ſome find ſureties and others not; the in- 
dictment ſhall be removed as to thoſe, at 
leaſt, who find ſureties, becauſe they ſhall 
not be prejudiced by the fault of others; 
but as ſome ſay, it ſhall be removed as to 
=. 

That notwithſtanding the condition of the 
recognizance be, that defendant ſhall pro- 
cure a new trial at the next aſſizes; yet the 
recognizance ſhall not be forfeited, unleſs 
the proſecutor gives rules according to the 
courſe of the court. And, 

That after it be forfeited for not procu- 
ring a trial, Sc. no motion ſhall be made to 
quaſh the indictment. 

Upon error of a conviction for a forcili: 
detainer, bail was refuſed to defendant, — 
The caſe was: Layton and others were 
committed by the Lord-mayor of London up- 
on his view, tor a forcible detainer, and fined 
100]. and committed in execution, and the 
record of the conviction was removed by 
certiorari ; and the defendant brought a il 
of error coram nobis, and aſſigned error in per- 
ſon; and now it was moved they might be 


bailed. E contra, it was urged, that in error 


10 
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to reverſe an outlawry the court will take 
bail, but not to reverſe a judgment in an 
indictment. At laſt the court refuſed to 
bail him, being in execution for a fine, and 
having committed a very notorious breacn 
of the peace in the heart of the city, though 
a long vacation was coming on. 

On removal by certiorari of an indictment 
© from ſeſſions of oyer and terminer, defendant, 
and his bail, entred into a recognizance of 
| 6901, to plead, go to trial, and appear on the 
return of the verdict; he did ſo, and received 
judgment. On motion to diſcharge recog- 
nizance, 1t was inſiſted he ſhould pay coſts ; 
but this not being in 20/7. the ſum required 
by the ſtatute, —the court held, it was a re- 
eognizance at common law, and having been 
fully performed, by his appearance, was diſ- 
charged with colts. 

On a recognizance on certiorari (in pur- 
ſuance of 5 and 6 W. 3. c. 11. ſ. 2, 3. made 
| perpetual by 8 and 9 V. 3. c. 33.) where 
defendant had paid, on conviction, one third 
of the fine ; it was adjudged that the proſe- 
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Stra. 1165. 


5 & G W. & 
M. e. 11. 


4 Burr. 2126, 


cutor could not be intitled to that and his 


coſts alſo; and ordered the coſts to be taxed, 
and the ſum received to go in part paymen 
thereof. 
lf the proſecutors are the party injured, 
che recognizance ſhall extend beyond the 
P 2 fine, 


1 Wilſ. 139. 
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Burr. Mansf. 
54 


4 New Abr. 
356. 

Cro. Ja. 282. 
Yelv. 107. 
Skin. 244. 
2 Haw. 292, 
294. 

2 Roll. Abr. 
492. 

Dalt. c. 25. 
x Burn. 312, 


Dalt. Co I 24». 


2 Haw. 294. 
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fine, if any adjudged, to the payment of 
their coſts ; but if they are only informant, 
the recognizance is diſcharged as ſoon as the 
fine is paid. And if they be civil officers, 
they ſhall have their coſts before the recog. 


nizance be diſcharged. 


This has alſo been mentioned before, as it 
applies to common recognizances. 
It hath been holden, that a certiorari for 


the removal of a recognizance ſor the good 
behaviour, or for any appearance at the ſeſ- 


ſions, will not ſuperſede the obligation of it; 
becauſe it would be highly inconvenient, that 
the party agaiaſt whom there may be very 


juſt matter of complaint, ſhould. be let look 


upon the bare bringing the writ. 

Mr. Dalton ſays, if a man be bound to 
the good behaviour (before a. Juſtice of 
peace) and to appear at the next aſſizes or 
ſeſſions, yet the party bound may, by certic- 
rari, remove the recognizance into the Chan- 
cery or King” Bench. before the day, and then 
he ſhall not need to appear at the aſſizes or 
ſeſſions; for they ſhall have no record, where- 

upon he may be called there. And this 
doctrine, clear as it is, is yet further ex. 
plained by Sexje eant Hawkins, 

After the recognizance and indictment are 
removed, the 3 court cannot proceed 
on either; and if it do, this is a contempt for 


which 


which the ſuperior court will grant an at- 
tachment. 

A recognizance taken by a juſtice of the 
peace, ought to be certified by ſuch juſtice 
only till it be made a record of the ſeſſions ; 
after which it hall be certified in the ſame 
manner as the other records of the ſeſſions. 


CHAP. Vf. 


Of the Wazrr of Hanras Corus, and 
of BATL thereon. 


„ Hitherto the offender has been ſup- 
poſed to be juſtly commirted, or bailed, 
and fairly brought to his trial ; but the le- 
giſlature of this free country, ever keep- 
ing in view a ſacred regard to liberty, 
always allowed of remedies for the ſub- 
ject, when by any undue or unforeſeen 


his perſonal freedom; for this purpoſe, in 


of mainprize, de odio EP atid, and de homine 
replegiando, were ſeverally allowed, di- 
rected to the ſheriff to enquire the cauſe 
of the confinement ; but ſor want of due 
reſtrictions as to the time of executing 
theſe writs and the returns, corrupt de- 
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circumſtance, he was unjuſtly deprived of 
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lays and oppreſſions of office crept in, 
and gave riſe to the petition of right 
which corrected this grievance, but was 
in part evaded by the fallacious excuſes 
of the judges; who, in the beginning of 
the reign of Charles the firſt, devoted to 
the court, and in office during the royal 
caprice, declared they could not bail or 
diſcharge a priſoner committed by the 
king or privy council, 


Theſe obſtacles became grievous to the 
public welfare ; and, aided by the inqui- 
ſitorial ſyſtem of the Star Chamber, com- 
bined to ruin the ancient eſtabliſhment of 
this free country, and portended the moſt 
fatal conſequences of the ſtate; to this end, 
they were protracted throughout the reign 
of Charles I. and adopted by his miſguided 
ſon and ſucceſſor, and the minions of the 
crown ſtrove to favour the deſpotic hopes 
of their prince; but imprudently extending 
their projects beyond the limits of a fair hy- 
pocriſy, they openly expoſed to view the 1a- 
tent deſign that ſeemed to pervade the whole 
court. The people of this country, ever 
jealous of their freedom, readily took 
alarm at ſo flagrant an attack upon their 
rights, and ſhortly after the reſtoration of 
their unhappy monarch, united to confirm 

PT their 


HAB EAS ConryUs, P. II. 215 


their priſtine liberty and future ſafety, by 
an act of the whole parliament, which ſtamp'd 5 
che character of the people, and ſet forth 
cheir name to other nations, as a juſt ex- 
ample of noble and upright exertion againſt 


pf 
the lawleſs attacks of tyranny and oppreſ- bel 
But even then, as if it had been determined | Tidy 


wholly to exclude the face of liberty from 
this country, delays were planned, and an 
alias and a pluries hab. corpus were allowed 


and ſued out before the firſt intention and 42 
remedy could be obtained: but the Britih Jas 
parliament were not ſo eaſily to be deceiv- Jy 


ed, and having once ſtepped forwards in 
the great work of their political redemp- 
tion, purſued their endeavours by a cor- 
rection of ſo baſe an invaſion upon their for- 
mer ſtatute, and paſſed a new a& which 
will ever be revered in the rolls of fame. 

Such is the habeas corpus act: one of the zi Car. 2. 
great bulwarks or corner ſtones of the whole © 2. 
fabric of the Engliſh conſtitution—the re- 
lief of the ſubject, and the juſt medium be- 
tween accuſation and guilt; it compriſes the 
ſuppreſſion of the court of Star Chamber; 
provides an immediate return to the writ it 
ordains, and allows only two days at the ut- 


moſt for the judge to determine whether to 
grant or refuſe bail. | | 


54 The 
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Vaugh, 136, The writ of habeas corpus is now the moſt 
uſual remedy by which a man. is' reſtored 
again to his liberty, if he have been againſt 
law deprived of it: and therefore it is, that 
the writ commands the day and cauſe of the 
taking and detaining the priſoner, to be cer- 
tified upon the return; which if not done, 
the court cannot poſſibly judge whether the 
cauſ- of the commitment and detainer be 
according to law, or againſt it; and hence 
it follows, that, either the priſoner muſt 

"| be diſcharged, becauſe the cauſe retury- 
ed of his impriſonment is too general, 
1 whereas had it been more particularly re- 
turned, he ought perbaps to have been re- 
manded ; or elſe he muſt be remanded, when 
1 he ought to have been diſcharged; both 
Ap which are inconveniences not agreeing with 
al the dignity of the law. 

| It will be the buſineſs of this chapter to 
recite the act itſelf, and to ſhew. principally 
in what caſes bail is uſually g granted on the 
writ of habeas corpus. 


SECT, I. To recite the act: And this ſhail be 
done regularly ſo far as it relates to Ball. 
31 Car, 2. Cap. 2. An af for the better 


ſecuring the liberty of the ſubjeft, and for 
prevention of impriſonment beyond the ſeas. 


by Aſter 


Haztas Coryevus Acr. P. II. 


After reciting the delays already men- 


WS :ioned, It is, for the prevention thereof, and 


che more ſpeedy relief of all perſons impri- 
ſoned for any ſuch criminal or ſuppoſed cri- 
minal matters, 


Enacted, that ſuch writs of 44. cor. ſhall 


3 be ſerved on the officer, or left with his de- 
puty, at the gaol-where the perſon is in cuſ- 


Irody, and ſhall within rbree days after ſuch 


ſervice (unleſs the commitment be for trea- 
ſon or felony plainly and ſpecially expreſſed 
in the warrant of commitment) on payment 


or tender of the charges of bringing ſaid 


8 priſoner, to be aſcertained by the judge, or 


the court, and indorſed on the writ, not ex- 


ceeding 124. per mile, and on ſecurity given 
by his own bond to pay the charges of bring- 
ing him back if remanded, and that he will 
not make his eſcape by the way. Return 
BE ſhall be made thereto ; that he ſhall then be 
brought before ſuch perſons as the writ com- 


mands; and the cauſes of his detainer be 


certified, unleſs the diſtance be more than 


20 miles, in that caſe and not above 100 
miles, then within en days; if above 100 


miles, twenty days. 


$.3. Writ to be marked per fat. 31 Car. 2. 


t and ſigned by the perſon who awards ſame, 


And on refuſal to give to the priſoner a copy 
4 ol his commitment, if committed other than 


for 
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for treaſon or felony, plainly expreſſed in 


the warrant, in vacation time; ſuch priſoner, 
other than convict or in execution by legal 
proceſs, may complain to the Lord Chance. 
lor, or any of the judges or barons, and they 
ſhall grant him a hab. cor. returnable inme- 
diate with the true cauſes of his commitment 
and detainer, and thereupon within wo day; 
after the party be brought before them, ſhal 
diſcharge him from impriſonment, taking 
his recognizance with one or more ſureties 
in any ſum in their diſcretion, having regard 
to the quality of the offender and nature 
of his offence, for his appearance in King's 
Bench the Term following, or at the next 
aſſizes, ſeſſions, or general gaol delivery for 
ſuch county or place where the commitment 
was, or where the offence was committed, 
or in ſuch other court where the offence 15 
properly cognizable, as the caſe ſhall require, 
and then ſhall certify ſaid writ and return 
thereof, and recognizance into ſaid court,— 
unleſs the perſon be committed on ſome offenit 
that is not bailable. 


F. 4. Perſons neglecting, for two terms 


after commitment, to pray for ha. cor. ſhall 
not have any writ in vacation time. 

F. 5. Officer refuſing to comply with ad 
writ, or ſhall not within fix Hours after de- 
mand made by the priſoner or other on b 

101 behall, 
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behalf, to deliver him a copy of ſuch' com- $9 
mitment, ſhall forfeit to the priſoner 1007. bl 
and for the ſecond offence 2007. and be in- £14 
© capable of holding his office; to be recovered vl j 
by action of debt, Fc. F 0 
. 6. No perſon, enlarged by this writ, 7 
all be again impriſoned for the ſame of- 115 
fence, other than by the legal order and pro- 4 al 

© ceſs of the court wherein he is bound by re- 40 
cognizance to appear, or other court having 20 
ES juriſdiction of the cauſe ; penalty for ſame = 
BS knowingly, and aſſiſting therein, 5001. I 
EZ $.7. Perſons committed for high treaſon or Ka” 
BE fclony plainly expreſſed Sc. on prayer in open . 
court, the firſt week of the term, or firſt day Is | 
of ſeſſions of oyer and terminer, or general 5 j 
Eg delivery after commitment; the juſtices "ht 
chereof, or of K. B. are required on motion 3: 
in court the laſt day of term or ſeſſions, to | 


ſet at liberty the priſoner, on bail; unleſs it 
Wappear, on oath, that the witneſſes for the 
crown could not be produced that term or 
ſeſſion; and if on prayer at like time to be 
brought to trial, ſhall not in the ſecond 
erm or ſeſſion be fo brought to trial, he 
hall be diſcharged from his commitment. 
F. 8. Not to extend to perſons in debt, 
or proceſs in civil cauſes; and, after diſ- 
charged on his criminal offence, may be de- 
aned in any civil ſuit. 
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§. 9. Proviſo, for this writ to remove pri. 
ſoners from priſon to priſon; (in which bail 
is not concerned.) | 

8. 10. Penalty for denying ha. cor. on 
view of the warrant of commitment, where 
it is hereby ordained to be granted, 500]. 

F. 11. Writ to run into counties pala. 
tine and privileged places, Cingue- port., 
Wales, Berwick, Jerſey, and Guernſey. 
8. 12. No perſon, ſubje of this realm, to be 
fent priſoner beyond ſeas, either within or 
without the Britiſh dominions : ſuch impri- 
ſonment judged illegal. Penalty by action 
of falſe impriſonment againſt perſons com- 
mitting, detaining and affiſting, treble coſy 
damages not leſs than 5007. and no delays. 
Perſons framing fuch commitment, Sc. in- 
cur premunire, and diſability of office. 

Ci, 14. 1 16. General exception 
Se. not reſpecting bail. 

§. 17. No perſon ſhall be ſued for any 
offence in this act, unleſs within 7 years 
after ſame committed, in caſe the party 
grieved ſhall not then be in priſon ; and it 
ſo, then in 7wo years after the deceaſe of the 
perſon impriſoned, or his delivery out of 
priſon, which ſhall firſt happen. 

§. 18. After proclamation of aſſizes, no 
perſon to be removed but before the judge 
in open court. 

1 > £16 


HABEBASs Coryvs Acr. P. II. 
$. 19. And after aſſizes ended, any perſon 


or perſons detained may have Ha. cor. 


$. 20. In ſuits for offence againſt this act, 
the defendants to plead general iſſue, Sc. 

$. 21, And becauſe many times per- 
# ſons charged with petty treaſon or felony, 
or as acceſſories thereunto, are committed 
upon ſuſpicion only, whereupon they are 
BS bailable or not, according as the circum- 
WE ſtances making out that ſuſpicion are more 
or leſs weighty, which are beſt known to the 
@ juſtices of peace who committed the perſons, 
and have the examinations before them, or 
to other juſtices of peace in the county, it 
is enacted, That where any perſon ſhall ap- 
WS pear to be committed by any judge or juſ- 
We tices of peace, and charged as acceſſory be- 
We fore the fact; to any petty treaſon or fe- 
F lony, or on ſuſpicion thereof, or with ſuſpi- 
cion of petty treaſon, or felony, plainly and 
@ ſpecially expreſſed in the warrant of com- 
ST mitment, ſuch perſon hall not be removed 
or bailed by virtue of this act, or in any 
other manner than they might have done 
before the making this act. 


Ser. II. Caſes where BAIL is grantable 
on this ſtatute, or otherwiſe. 


Zur remarks, on this ſtatute, that if an 1 Burn, 1514 
offender, as formerly, were carried to gaol, 
with- 
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Comb. 6. 

12 Mod. 66. 
1 Salk. 103. 
4 Inſt. / 1. 
Mad. Ca. 97. 
Stil. 418. 
Lut. 12. 


1 New Abr. 
381. 

Skin. 596. 
Salk. 347. 
Ray. 65. 

5 Mod. 78. 


1 New Abr. 
381. 

and the au- 
thorities 


| - there cited, 
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without being firſt carried to a juſtice of 
peace, to be by him committed ; he would 
have a right to be bailed on this act, what. 
ever the offence. And the warrant ſha}l 
ſpecify for what cauſe, particularly he i 
committed ; not for treaſon or felony gene. 
rally, but what ſort of treaſon or felony, and 
what their particular offence was, that the 
court may judge whether the offence be 
bailable or not. | 

There are ſeveral caſes which ſhew that 
no time ſhall be loſt in proceeding again! 
a priſoner, where he 1s committed, and this 


time ſeems limited to one term, or one 


ſeſſions; in which caſe of neglect of the 
proſecutor, the priſoner ſhall have his ha. cor. 


and be bailed. 
By the above act a commitment mull 


not, as heretofore, be general; and there is 


a caſe of two perſons committed for aiding 
and abetting Sir James Montgomery to make 
his eſcape, who was in cuſtody for high trea- 
ſon; on a ha. cor. they were admitted to bail, 
becauſe it did not appear what ſpecies of 
treaſon Sir James was guilty of. 

Every mittimus ſhould have a lawful con- 
cluſion, viz. that the party ſhall be kept till 
« qelivered by law,” or © by due courſe of 
law,” or “ till further order,” or“ for want 


of bail, or otherwiſe ; without ſuch con- 
cluſion 
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duſion the mittimus is irregular, and the 
party may be bailed. 
And in order that the priſoner ſhould be 
entitled to the benefit of the ha. cor. act, it 
| is enacted, that the priſoner ſhould enter his 
prayer to be tried the firft week of the term, 
or day of the ſeiſons after commitment: 
but in this point Lord Ayleſbury's life was 
proved critical, and he was (though he had 
omitted this) admitted to bail. 
W lf the warrant of commitment do not 
WE ſpecify the crime, Ha. cor. lies for the pri- 
ſoner, and he will be diſcharged by bail 
E thereon ; for, without ſuch ſpecification, the 
WT gaoler cannot detain him. 
I ba. cor. be brought for one committed 
bor felony, the court will admit him to bail, 
but not with leſs than four ſureties; for the 
crime being capital, extraordinary bail is 
required. | 


BAIL on HaBras CorPus. 


the houſe of commons, committed for a 
breach of privilege, in order to be diſcharged 
on bail. The court would not interpoſe, 


nnd ſaid, they had an inferior juriſdiction, 
and could not enter upon it. Surely this 
W muſt have been during the ſeſſion of par- 
W lament, | 

Ihe court of King's Bench cannot pretend 
oo the only diſcharging of priſoners upon Ha- 
; beas 
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Salk. 103. 


Show. 191. 


2 Jo. 222. 
Stil. 418. 
Lut. 12. 


1 Bl. Com. 
137. 


1 Lil, Abr. 
175. 


Ha. cor. was brought for a member of 1 Will. 209. 


Vaugh. 157. 
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beas corpus, unleſs in caſe of privilege; { 
the Chancery may do it without queſtion: 
ſo alſo may the Common Pleas, or Exchequer, 
if upon return of the ha. cor. it appear 
that the impriſonment is againſt law. 

After the writ be returned and filed, the 
court of King's Bench, may remand the pri. 
ſoner to be brought up from time to time 
till they are determined whether to bal 
or not. 

An ha. cor. may be had out of the Nis. 
Bench or Chancery, though there be no pri. 
vilege, Sc. or in the court of Common Plea; 
or Exchequer, for any officer or privileged 
perſon there; upon which writ the gaoler 
muſt return by whom he was committed, 
and the cauſe of his impriſonment ; and if it 
appeareth that his impriſonment be juſt and 
lawful, he ſhall be remanded to the former 
gaoler; but if it ſhall appear to the court 
that he was impriſoned againſt the law ofthe 
land, they ought by force of the ſtatute to 
deliver him; if it be doubtful, and under 
conſideration, he may be bailed. The 
King's Bench may bail if they pleaſe, in all 
caſes; but the Common Bench muſt remand, 
if the cauſe of the impriſonment returned 
be juſt. 

But the priſoner is to be diſcharged or te- 


manded barely upon the return, and bo- 
thing 
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Ef — elſe, whether in the King's Bench or 
oonnon Pleas. 

| It is manifeſt, where the King's Bench hath 
Ppon ba. cor. diſcharged a priſoner com- 


been again committed for the ſame cauſe by 
the Chancery, and redelivered by the King's 
. 5 Bench, but no quaſhing of the Chancery order 
or commitment ever heard of; this is not 
Wraticable, nor could it avail the priſoners 
3 ny thing; and beſides, in ſuch caſes of re- 
Wcommitment, the party hath other and pro- 
Wer remedy, beſides a new ha. cor. 

i. cor. was brought, and defendant ad- 
Wnicted to bail for forging indorſements on 
t xchequer bills, becauſe the crime was only 
great miſdemeanor ; for though the forging 
Ide bills, is felony, yet forging the indorſe- 
ent is not. It is felony by 8 & 9 V. 3. c. 20. 
Ha. cor. was brought to admit defendant 
o bail for a libel; and the court ſuffered 
im to enter his own recognizance, but de- 
Fred time to conſider of bail; nothing is 
entioned of their opinion having been ever 
3 Pen, and in the margin, a caſe is cited, 
Where they never gave any. 


If the priſoner be convicted, and the con- 
Piction appears on the return of the ha. cor. 
Y be only defective in point of form; it is 
Wt the election of the court to bail or diſ- 
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Vaugh. 158. 


1 £ itted by the Chancery, the perſon hath - 


Salk. 104, 


1 Wilf. 29, 
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| Salk. 61. 
103. 

4 Inſt. 178. 

3 Bulſt. 114. 
1 Rol. Rep. 
268. 


2 Stra. 848. 


2 Ven. 314. 
3 Keb. 785. 
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charge him, or oblige him to bring his vrt 
of error. 

Bail is never allowed for one convicted a 
manſlaughter, till clergy had ; but Mr. Liz; 
caſe is expreſsly contradictory to this rule, 


Kimberley was brought up by habeas q. 
pus, being committed to Moodſtreet Compty, 
for feloniouſly marrying Bridget Readiy, 
contrary to an Iriſb act of parliament, (6 An 
in order to be tranſmitted to Jreland to bx 
tried ; the offence being committed there, 

Strange moved that he might be diſchar. 
ed or "bailed, inſiſting that juſtices of pen 
in England are confined to act only as U 
ſuch offences as are againſt, the laws of Ey 
land, and committed in England; and th 
proviſo in the ha. cor. act gives no powers 
to offences in Ireland, but leaves it on tit 
former practice. Sed per cur, it has ben 
done in Col. Lundy's caſe, and the cou 
have refuſed to bail a man committed fort 
murder in Portugal, If application is nit 
made to have him ſent over in a reaſonabt 
time, you may apply again. Thereupon d 
fendant was remanded, and upon applicatit 
to the ſecretary of ſtate, it was referred t 
Mr. Attorney General to conſider of tl 
manner of ſending him over: and upon u 
attendance by counſel, Mr, Attorney it 
ported 


BAILon HaBtAs Corpus, P. II. 


Ported, that he might be taken from the 
WCompter by a meſſenger, who ſhould have a 
Warrant to carry him to Jreland, whither 
e vas carried, tried, condemned, and exe- 
ST uted. 
W A perſon brought out of Males by ba. cor. 
oved to be bailed, becauſe they had no 
@-201-delivery, there; and he was bailed to 
De next aſſizes. 

For caſes on the ſuſpenſion of the * cor. 
Wt, ſce 8 Mod. 98, and Sir W. Wyndbam's 
. 3 Vin. 515. 534. 17 Geo. 3. c. 9. 
Men keeper of the Marſhal/ea priſon, hav- 
g before been tried for ſuppoſed murders 
f four perſons, by putting them in a place 
led the ſtrong room, on all which he was 
quited to the general ſatisfaction; but pre- 
ntly after he was at liberty, a ſingle juſtice 
the peace, upon informations of a fifth 
rſon having been put into the ſame room, 
pd dying within a year after, thought fit 
commit the defendant again for murder: 
ad upon ha. cor. moved to be admitted to 
, on producing eopies of the informations 
Wd affidavits of the former trials, and of 
e identical nature of the offences: but the 
ort refuſed to look into the informations, 
ough they were preſſed with Lord Mo- 
WW” 5 caſe, where they looked into the depo- 
ons taken by the coroner, upon a motion 
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Sty. 418. 


2 Stra. 851, A 
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1 Bulſt. 85. 
3 Bulſt. 113. 
1 Rol. Rep. 
268. 

1 Sid. 316. 


2 Stra. 911. 


had found it murder; and ſaid, thie diſtine. 
tion was, between the coroner's inqueſt wit 
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manded defendant, who lay in priſon till i 
aſſizes, when the grand jury did him g 


vas committed by the coroner for manſlaugt 


- 


to bail ; and in the preſent eaſe they 


Juſtice to return the bill ignoramus, andy 
was diſcharged. 


The judgment in the caſe of Lord J. 
Bun, is only reported by Salkeld 104. viz, | 
a man be found guilty of murder by the d 
roner's inqueſt, we ſometimes bail him, he 
cauſe the coroner proceeds upon depoſition, 
taken in writing which we may look int; 
otherwiſe, if a man be found guilty of much 
by a grand jury; becauſe the court canni 
take notice of their evidence, which they h 
oath are bound to conceal. Ef per cur. Thet 
is no difference between ug and com 
moners as to Bail. | 


As in Dalton's caſe, who had the misfa 
tune to kill his ſchool-fellow at Eaton. Ht 


ter. On motion on ha. cor. for bail the C. 
ſaid, his being committed for manſlaughte 
was no reaſon ; for if the depoſitions amount 
ed to murder, he would not bail; e coulrh 
if they amounted only to manſlaughter k 
would bail, though the coroner's inqueb 


the court could look into the depoſitions 
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in indictment, where the evidence * 

et. 

) likewife, 7 $. being committed upon Salk. 104, 

indictent for murder, moved to be bailed, -qr hh 

W this within three weeks of the ſeſſions. $51, 116. 
teſby and Turton were forbailing him; be- 1 Bulk. 85. 

Wc the evidence upon the affidavits read 

not ſeem to them ſufficient to prove 

Wn guilty. , Holt Ch. J. and Gould contra: 

e cvidence does affect him, and that is 

Wough ; the allowing the favour of bail 

5 1344 the proſecution ; therefore it 

ot fit the court ſhould declare their opi- 

Wn of the evidence before-hand ; for it 

Wſt prejudice the priſoner on the one 

, or the proſecutor on the other. Bail 

Ws not granted. | 

[he maxim eſtabliſhed by Davi en; 5 caſe, Salk. 105, 

that a perſon taken on an excom.. capi- 134» 294. 

{0 is bailable while the return of the Ba. \ ul 225; 

is under the conſideration of the court. Fr 59, 61. 

pon a bg. cor. to bring up the body of de- ”Y 

dant a Quaker, the cauſe returned was 358. 

writ of excom. capiendo; Which recited N 37s 

ſignificavit of an excommunication for 6 

aching ſchool without a licence; and the. Roll * 

purt doubting whether this was an offence, 1 Sid. 286. 

elired to hear counſel thereon ; ; and then. _— Abr. 


the mean time; 3 and cited ſeveral autho- 


Q 3 a rities. 
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r. Northey moved, that he might be bailed Vaug, 157% 
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court ſhould adjudge the return good, t 


ſäaid, they bailed men in execution, upon a 


(ho was committed by the court of alder 
men for aſſiſting to marry a city orphan) 
While the court conſidered the return. 


Salk. ed | 


1057 2 


Far. 5 
134 


4+ 


» 117, 


* Price's caſe, Mich. 29 Car. 2. B. R. who yy 
taken upon an excom. captend. and brougy 


was under conſideration ; and in that Caſe th 


muſt bail or remand men in convenient 
time. The ſame rule was made in that tem, 
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rities that a man might be bailed While th 
return was under conſideration ; and 2 


up by ha. cor. and bailed, while the reti 


court being againſt Price upon the return, hy 
counſel inſiſted that he could not be comm. 
ted again, and thought they had got an advan. 
tage that way; but notwithſlanding, he vn 
recommitted. He cited alſo Clerke's caſe, wh 
was committed by the Vintner's company, ul 

bailed by Holt Ch. J. at his chamber. Upon 
theſe authorities, the defendant was bailed 
and the entry was traditur in ballirm et intern 
curia adviſare vult ; and the condition of th 
recognizance was to appear the firſt day d 
the term, and from day to day; and ifthe 
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render his body to priſon. The chief juſtice 


* 86. 1 * 


audita querela ; ; and by the petition of right 


(Trin. 12 W. 3. B. R.) in Reynold's cal 


{ Similar to Daviſon's caſe cited above, i, 
that of Doctor Watſon, Biſhop of Saint De. 
vids ; but bail was denied here, becauſe d 
4 


peil. BAIL on HABEASs Coe us. 

a falſe plea: defendant was taken on an ex- 
communi. capiendo, and brought into B. R. 
by habeas corpus, and pleaded to the writ, 
that he was a lord of parliament, and moved 
to be bailed, while the return was under 
conſideration ;3 and Powell ſaid, though it 
had been done, it was in their diſcretion, 
W and was contrary to the ſtatute of VMeſimin- 
W /er; and he did not think it diſcretion upon 
ſuch a plea, which every body knew to be 
falſe, he being deprived by commiſſioners 
of delegates, of which Powell was one on 
the appeal. Holt Ch, J. agreed; and that 
though they could not take judicial notice 
of the frailty of this plea, yet it ſhould lean 
their diſcretion ; and he was not bailed. 

A perſon came up on a Ha. cer. charged 
with a commitment for a robbery on the 
highway. And the proſecutor attending, in- 
fiſted he was the man; and though eight af- 
fidavits of credible perſons, proving him to 
be at another place at the time the robbery 
was ſworn to, were read ; yet the court re- 
fuſed to admit him to bail, but ordered him 
to remain till the aſſizes. 

A perſon indicted on /#/picion of robbery, 
was outlawed, and taken on the outlawry, 
and brought writ of error; and being 
brought up to the King's Bench by ba. cor., 
prayed bail, and took two exceptions to the 
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Vaug. 157. 
Lut. 174. 
1 Cro. 55 2. 
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Sty. 418. 
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and knew nothing of the outlawry. 2. That 


11 Mod. 261. 


Ray 381. 


11 Mod. 45. 


1 Raym. 61. 
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indictment, viz. 1. That he was in priſon, 


the charge is too general, and nobody pro- 
ſecutes : but by Ro Ch. J. he can he 
bailed. 
A perſon charged with picking Socks, on 
motion for a ha. cor. and offering unex. 
ceptionable bail; though the court had: 
diſcretionary power, yet, there being affid:- 
vits of defendant's being charged with the 
fact, they conſulted and refuſed bail: — 
Holt Ch. J. 
A perſon accuſed of high treaſon, and not 
within the ha. cor. act, is not de jure to be 
bailed by the court of King's Bench. 
A man was brought up to B. R. by be. 
cor. upon a commitment by a juſtice of peace, 
who had cognizance of the cauſe ; it was 
ſaid, he was not bailable till the order i; 
quaſhed, becauſe till then he is in execution, 
The priſoner muſt enter kis prayer ac- 
cording to the ha. cor. act in the ſame 
county where he ought to be tried, elſe bail 
will be denied him thereon ; as in the caſe of 
Leaſon and another, where this was declared 
to be the intent of the act, and in that caſe 
it ſhould have been at the aſſiges in Surrey, 
for the K. B. cannot originally hold plea of 
felony out of Middleſex ; and therefore. K. B. 
will remand the priſoners, 
Des 


| 
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j in B. R. and was taken on an extent at the 
I Queen's ſuit ; the bail brought him up on 
q a ha. cor. and prayed he might be commit- 
ted to the Marſpal in their diſcharge ; and 
1 Wroithitanding great oppoſition was made 
Wo! the Attorney General, he was turned over, 
= the action here was precedent to the 
extent. 
A perſon being committed as a notorious 
ver aud ſmuggler, moved on Ha. cor. to be 
icharged, becauſe he had been in gaol 
Wo terms ſince the indictment was found, 
Wand not yer brought to his trial, and be- 
I auſe of the vagueneſs and. informality of the 
Warrant, The court held the firſt objection 


3 Þood ; but as to the other, they held, that 
Y C :uſtice of peace muſt take care that he has 


Wuch an information of the fact as may be 
Wufficient to ſupport his warrant of commit- 
ent; but he could not ſet it forth in the 
Warrant itſelf, becauſe ſo much certainty is 
. ot required in warrants, as in writs and 
| pleadings which are always on record ; they 
5. Pere of 3 to bail him, but he having 
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Defendant was out on bail in an action Sall:, 353. 


8 Mod. 55 
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CHA P. VII. 


Or SURETIES. 


6 * Having now traverſed through the ne. 
"ceffary and uſual concernments of hai 
in criminal caſes, the cloſing part of 
this work ſeems to be well adapted u 

the conſideration of the nature of fur. 
ties, in like manner as the cloſe of th 
firſt part was made to explain the n& 
ture of pledges, which ſeems to ber 
ſome affinity to that of fureties ; ind: 
much as that neither of them are alt. 
gether like bail, although they ſal 
very nearly in the ſame predicament. 


URETIES may be confined to tin 
heads : 
818 r. I. For the preſervation of the peact, 
SE CT. II. For the good behaviour. 


It will perhaps be obvious to the readt 
that the ſureties given before the magiſtrat 
when the offender is diſcharged from tt 
cuſtody of the officer, or thoſe which # 


_ 7? _— „ 8 


then given by the accuſer to proſecutt# 0 
the next ſeſſions of the peace, might hu 
been arranged under this chapter; but #! 

n 


was found neceſſary heretofore to mentil 
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chis matter under the head of Caſes bailable, 
ſo it is deemed unneceſſary to recapitulate 
the ſame here. The above order has been 
therefore laid down for this ſubject. 


Scr. I. Of Sureties for the peace. 
1 for clearneſs be divided thus: 
. What is Surety of the Peace. 
2. 50 grantable, and when not. 
a * How the recognixance is forfeited. 


4. How the fame is diſcharged or ſuper- 
 feded, 


1. What is this Surety, 


* Surety of the peace, ſays Dr. Burn, is the 4 Burn, 227. 
W acknowledging a recognizance or bond to the l 
King, taken by a competent judge of record, 
for the keeping the peace; and this ſurety 
every juſtice” of the peace, may take and 
command by a twofold authority :—1. as a 
We miniſter commanded thereto by a higher au- 
chority; (as when a writ of /zpplicavit directed 
out of chancery or B. N. is delivered to him) 
2. As a judge, and by virtue of his office, 
derived from his commiſſion. 
And this recognizance may be regulated 1 Haw. 129. 
che diſcretion of the juſtice, as to the pe- 4 Nen 23+: 
nalty, number, and ſufficiency of the ſecuri- * a 
dies, and time of continuance; z but if it ſpe- Lamb. 100. 
cife? 
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Stra. 1202. 


Dalt. c. 156. 


held for life: but it is the uſual and ſafeſt y 
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cifies none of theſe, | and is general, it is 
good; and if it fixes no time, it ſhall be 


to bind the party to the next ſeſſions. A 


When articles of the peace are preſented 
to the court, which is done on oath, the 
court will give credit to the oath of the 
party, and cannot inquire into the, truth of 
the articles, but may review them, and 
hear any objections ariſing on the face of 
them as*to the propriety of granting ſurety 


thereon. 


The condition of this fecognizance is, 
«that if (the offender) ſhall perſonally ap- 
pear before the guſtices of our ſoyereign 
lord the King, at the next general ſeſſions 
of the peace to be holden in and for the ſaid 
county of to anſwer to ſuch matter 
as ſhall be abjeted againſt him by (the 
party complaining) to do and receive that 
which, by the court, ſhall be then and there 
enjoined him; and that if he, in the mean 
time, do keep the peace of our ſovereign 
Lord the King, towards the King's majeſty 
and all his liege people, and eſpecially to- 
wards the ſaid (party pa then to 
be e ( 
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e., 2 
2. den this Surety is, grantable, and When 


not. 


Lambard and Dalton both think it ſeems 3 Burn, 18. 
clear, that if a man is in fear of ſome future ET fy 
injury, as that another will hurt his goods, . 
or his ſervants or cattle, ſurery for the peace 
ö ; ſhall not be granted him; for this is the ſer- 4 Burn, 229. 
BS yant's fear, and not his maſter's; and as to 
WE the goods, the recognizance is to, the King 
and people, and for their benefit, and not 
bor goods. Thus then the granting ſurety 
WE is rediiced only to perſonal fear. 
Baut it is further ſaid, that if one threatens 3 Burn, 7, 4, 
W to hurt a man's wife or child, he may *** 
WE crave the peace, by virtue of theſe words 
W in che commiſſion of the peace: © And 
to cauſe to come before you all thoſe 
who to any one or more of our people con- 
terning their bodies or the firing their houſes, 
bave uſed threats, to find ſufficient ſurety for 
the peace, or for their good behaviour to- 
W wards us and our people.” And if they 
ſhall refuſe to find ſuch ſurety, then them 
in our priſons until they ſhall find ſane to 
cauſe to be ſafely kept.” 
Have uſed'threats] It ſhould ſeem from 3 Burn, 18, 
the many cauſes which, from time to time, 
have been adjudged ſufficient to bind to the 


good behaviour, that this expreſſion is not 
3 to 


4 Burn, 228. 


2 H. H. 137. 


Noy 70. 


4 Burn, 230. 


1 Haw. 126. 
Crompt. 118, 
Stra. 1207 
1202. 


ſureties, and it doth not behove the juſtice 
to demand it. 
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to be underſtood of words only, but « 
threatning a&ions likewiſe, or any thing 
whereby a man has juſt cauſe to apprehend 
the burning of his houſe, or ſome bodil 
hurt to be done to him; and the juſtice i; 
bound to grant ſecurity on oath of ſuch 
fear. PR ot. 

For the peace, or their good behaviour, 
Lord Hale ſpeaking of the ſtatute 34 Ed. 
c. 1. (on which Mr. Crompton ſays, that this 
power of the juſtices to bind to the good 
behaviour is grounded) ſays, that this bind- 
ing, though expreſſed generally, and with- 
out any time limited, yet is not intended to 
be perpetual, but in the nature of bail, vis. 
to appear at ſuch a day at their ſeſſions, and 
in the mean time to be of good behaviour; 
but ſee ante 2 36, where it is ſaid, if no time 
limited, it ſhall be held for life; but the 
uſual form obviates this difficulty. 

When an offender is brought before 4 
juſtice of peace, the party ought to tender 


All perſons whatſoever, under the King“ 
protection, being of ſane memory, whethe! 
natural and good ſubjects, or aliens, or ex- 
communicate, or attainted of treaſon, have 
right to ſurety of the peace; and it is cet- 
tain a wife may demand it againſt her huſ- 
I band, 


SURETY, P. II. 


pand, threatening to beat her outrageouſly ; 
and that a huſband may have it againſt his 
wife: and if the wife cannot find ſureties, 
he ſhall be committed, and fo the man be 
rid of a ſhrew. 

An infant under the age of fourteen may 
nue this ſecurity ; but infant, and feme co- 
Verts ought to find ſecurity, amongſt their 
W friends, and not be bound themſelves, 
= A woman exhibited articles of the peace, 
W filing herſelf the wife of defendant ; ſetting 
out acts of cruelty, and the pendency of a ſuit 


in the eccleſiaſtical court for reſtitution of 


W conjugal rights; defendant coming to put 
in ſecurity, inſiſted the recognizance ſhould 
WE not be taken ſo as to carry any admiſſion of 
W their marriage, and the court ordered it 
W ſhould ſtand thus: To keep the peace, to- 
wards our ſovereign Lord the King, and all 
his liege people, and particularly towards 
Hanab Penn, who hath exhibited articles of 
W the peace againſt him the ſaid J. Bambridge, 
by the name of Hannah Bambridge, wife of 
him the ſaid James, and that he ſhall not 
W depart the court without leave, &c.” 

lk a man finds ſurety for the peace before 
the juſtices of the peace in the county, at the 
a ſuggeſtion of A, and after this, A. comes in- 
B. R. and makes oath, That he is in doubt 
el being ill treated by him, and prays ſurety 
5 of the peace againſt him, he is to have it; 
. | OW 
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Dalt. c. 117. 
1 Haw. 127. 


Stra. 1231. 


2 Blackerby,' 


342. 
Moor 43. 


pl. 131. 


2 Blackerby 
45+ 


1 Haw. 1 27. 


Mts. Caſes. 


gate the veſſel from the port of Lion to tha 


ſhip, and uſed him with great cruelty ; he 


London, and they were brought up the nen 


P. II. 7 SURE y, 


and upon that a ſuperſedbas to the juſtices of 
peace to diſcharge the bond which is befy; 
them. Held by all the judges. 

Threatening to take and impriſon a ma, 
is no cauſe to arreſt and impriſon him, til 
he find ſurety for the peace. 

One threatened to be impriſoned, or to be 
beaten, may demand this ſecurity. 

A Portugueſe veſſel arrived in the river 
Thames; the ſailors on board were under: 
written covenant with the captain, to nay; 


of London, to go on ſhore in London only by 
the captain's permiſſion, and when the veſi! 
was reloaded there, to navigate her back w 
Liſhon. Two of the ſailors having receive 
permiſſion to go on ſhore, reſolved not to 
return on board, and in the darkneſs of the 
night ſet upon the captain in his way to the 


laid his complaint before the magiſtrates in 


day, by virtue of a warrant, for the aſſault, 
and having confeſſed the aſſault, and it not 
being poſlible for the captain to be in Eu 
land at the next ſeſſions of peace, he praye 
not to be bound over to proſecute, and t 
have his men; which was granted, on thel 
giving ſecurities to keep the peace, and to 
ſail according to their covenant, and tity 


were remanded on board immediately. 
On 


SUR ET TY. P. II. 241 5 ö | 
On exhibiting articles of the peace, it was Stra. 473. 
objected, that the fact was done before the 

act of grace, and pardoned thereby; and 

the crime being gone, by this, it mult be 
conſidered as never done; and the court 

never demands ſecurity for the peace barely My 
on a man's ſwearing he goes in danger of 491 
his life, without laying ſome fact before the "78 
court, that it may appear to be ſuch a metus 

WT gui cadere poffit in conſtantum virum : But 

by the court Suppoſe 1t was threats only, 

WS would not they be a ground for articles, 

BS though they are puniſhable? Though the 

© fa& is pardoned, yet it may be inſtanced 

bor an inducement to us to believe defendant 
dangerous perſon. The defendant entered 

into the recognizance. 

= Security of the peace muſt be prayed and 2 Burr. 780. 
WT taken, where the offence was committed 

WT which gave riſe to it, for elſe it might be 

very vexatious ; the ſecurity muſt be given 

WE where the articles are preſented; and in this 

caſe, a defendant might be obliged to travel 

We many miles; or if there be any particular Ibid. i040. 
WE inconvenience ariſing therefrom, a mandamus 

way iſſue to a juſtice of the peace in the 

county, empowering him to take ſecurity 

there; or the ſame may be done by indorſ- 

Ing the attachment of the peace with ſuch 

power, and ſpecifying the ſums in which 

| 1 the parties ſnould be bound. 
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4 Burn, 233. 
Dalt. c. 116, 
c. 119. 


Dalt. c. 116. 


Dalt. c. 117. 


1 Haw. 127. 


.. 11. 
4 Burn, 235. 


P. II. Sun ETV. 


In like manner, as in caſes of bail, if the 
juſtice has been deceived in the ſufficiency 
of the ſureties, he or any other juſtice may 
afterwards compel the party to put in other 
ſufficient ſureties, and may take a new re- 
cognizance for the ſame. 

If a man will require ſureties of the peace, 
becauſe he is at variance, or in ſuit with hi 
neighbour, 1t ſhall not be granted. 

A perſon of nonſane memory cannot haye 
it, nor can it be granted againſt him; but if 
there ſhall be cauſe, the juſtice ought to pro- 
vide for his ſafety. | 

The nobility are exempted from this ſure- 
ty, and the ſafeſt way of proceeding againſt 
them, is by complaint to the Chancery ot 

King's Bench, 


3. When this recognizance is forfeited ; aui 
when not ſo. 


The act that ſhall extend to a forfeiture 
of the recognizance mult be done or intended 
to the perſon, or in terror of the people :— 
therefore to enter lands where he ought to 
bring his action; or to diſeiſe another of his 
lands; or to enter lands or tenements witl 
force, without offer of violence to any one, 
and without public terror; or to commit: 
treſpaſs in another man's corn or graſs; 0 


to take away another's goods wrongfully, ſ 
It 
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RcbontzAx cx of Peace forfeited. P. II. 


it de not from his perſon, or to ſteal ano- 
ther man's horſe, or other goods feloniouſly, 
being not from his perſon: All theſe and 
the like are breaches of the peace, but will 
be no breach of the recognizance; nor breach 
of the peace within the meaning of the com- 
miſſion. 


Mere words of anger or paſſion, as liar, 
knave, raſcal, drunkard, are no forfeiture ; 
for they do not challenge a man to break 
the peace, though they tend to it. 


If a man hath broken his bond, when 
convicted thereof by due courſe of law, the 
juſtice ought, of diſcretion, to bind him 
anew. 

If the recognizor makes default in appear- 


ing at the ſeſſions, the juſtices may, at their 
diſcretion, order the recognizance to be con- 


W tinued to the next ſeſſions (for which further 


ſecurities have been taken) or may take a 


W reaſonable excuſe for nonappearance : other- 


wiſe the default ſhall be recorded, and the 
recognizance and record be certified into 
Chancery, King's Bench, or Exchequer ; and in 


3 caſes of felony, by i and 2 P. and M. c. 13. 
do be certified to the juſtices of general gaol- 


delivery. This matter ſeems to be underſtood 


liberally, and there are many caſes of actual 


W aflaults that do not forfeit a recognizance ; 


R 2 ſuch 
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1 Haw. 130 


Lamb. 78. 
Crom. 125. 


N 
— — 


Oe -. 


4 New Abr, 
693. 

Bro. Peace. 
pl. 17. 
Dalt. c. 120. 


Lamb. 109. 
3 8h 7+ $5 be 


2 Haw. 130 


244. 


Dalt. c. 120. 


Cromp. 144. 


Lamb. 115, 
127. 
Bro. P. pl. 20. 
4 Burn, 235. 


ſault, which could have been juſtified in 


1 New Abr. 
154. 


1 Blackerby 
342. 

2 H. 7. 

2 Roll. Rep. 
199. 

Br. Tit. Peace 
No. 20. 
NewCa.f.77. 
a 1 pl. 351. 


1 Haw, 130. | 
againſt the king's perſon, by unlawful al- 


fetture 17. 8 E. 2. 


P. II. Recocnizance of Pract forfeited. 


ſuch as lawful chaſtiſement, reaſonable . 
ſtraint, and the like. 

If the huſhand be bound that he and hi; 
zife ſhall appear at ſuch ſeſſions, and that they 
ſhall keep the peace in the mean time, &,. 
and at the day the huſband doth appear, but 
not his wife. Here Mr. Crompton faith, the 
recognizance is not forfeit; for if there ſh 
be cauſe to continue this ſurety of the peace 
againſt the huſband and wife, he ſhall be 
bound and not the wife; and therefore the 
wife's appearance 1s not greatly material, 
but query this doctrine; and ſee Fitz. Fir. 


But the recognizance is forfeited by doing 
violence to any perſon, whether this be done 
by the party bound, or by ſome other thro 
his procurement; as, by manſlaughter, rape, 
robbery, unlawful impriſonment, and the 
like; but it is not forfeited by any a. 


an action, or upon an indictment for the 


aſſault. 


But it is added, that to a forfeiture of this 
recognizance, there muſt be an actual breach 
of the peace by an affray, battery, or the 


Iike. 


Procuring another to break the peace, & 
a forfeiture of this recognizance. 


This recognizance is forfeited by treaſon 


ſembly 
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bembly! in terror of the people; and even by , glackerby 


Lords tending to a breach of the peace, as 341. 
by challenging one to fight, or in his pre- 


ſence — threatning to beat him, otherwiſe if 
the party be abſent—and yet if the party ſo alt. 


bound ſhall threaten to kill or beat a perſon 

WT abſent, and after ſhall lie in wait for him, it 
is a forfeiture. 

The principal entered into a recognizance n 


C. 121. 


10 Geo. 


vith bail to keep the peace for one year, and 8 Mod. 195. 


aſterwards to appear in court, on the firſt day 
of Term, which latter part he neglected to 
W perform; and it was moved that this recog- 
WT nizance might be treated, ſo that the bail 
might be proſecuted. The Ch. J. held, That 
W where a man be admitted to bail, he is by 
intendment of law in their cuſtody; but when 


be is taken from them by the proceſs of the 


q 5 court, then they are diſcharged. All the other 
W judges differed, viz, that they are not diſ- 
charged till the committitur of the principal 
WE is entered ; for though he was committed on 
the convidtion on the information, he was as 
much in the power of his bail, as if he had 
been at large, or ſtill in their cuſtody ; for on 
3 a motion in this court, they might have 
brought him up at any time, and rezxdred him 
back again in diſcharge of themſelves. 

Afterwards it was moved that the commit- 


3 {tur might be entered, ſo as the bail might 
| R 3 take 
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1 Haw, 130. 
Dalt, old Ed. 
c. 70. 

4 Burn, 237. 


P. IT. Recoontzance of Pac forfeited. 


take benefit thereof, and that the proceed. 
ings on the /ci. fa. might be ſtayed in the 
mean time. But the court refuſed to ſta 
proceedings, but ordered that a committity; 
ſhould be entered on the right recognizance; 


for there being /wo, viz. one for the peace 
and the appearance of principal, which 
was forfeited by his not appearing : and the 


other, for his appearance to anſwer the in. 
formation, on which he was afterwards con- 


victed: the committitur muſt be entered on 
the laſt recognizance, 


The condition of a recognizance was to 
appear the /a/? day of Michaelmas term; on 
which day articles of peace were exhibited, 
and one of the defendants forbore to move 
to have his appearance recorded, (though he 


was preſent) and went to get bail. On this, 


proſecutor took out a ci. fa, teſted 28/ 
November ; and partly for the ſharpneſs of 
the praceeding, and becauſe the /ci. fa. mull 
be teſted in term time, and he had to the laſt 
moment of it to appear in the court {ct 
aſide the proceedings, 


When' the recognizance is forfeited, the 
recognizance and the record muſt be remov- 
ed into ſome of the courts at Weſtminſter, and 
be there proceeded on by /ci. fa.; and fo it 
ought to be, if preſented by the jury ot 
grand inqueſt. 

| 2 


IV. Of 


RecoonTzANnce of Pract diſcharged. P. II. 247 


4. Of diſcharging or ſuperſeding this recog- 


nizauce. 


1 


He who is bound to the peace, and to appear Dalt. c. 120, 
at a certain day, muſt appear and record his 
appearance altho* the other party do not come 
to deſire it may be continued; otherwiſe the 
recognizance cannot be diſcharged. But 
on proclamation made, if no perſon appear 
againſt him, it may be diſcharged; but if he 
be bound generally, and eſpecially to keep 
the peace towards a certain perſon, and he 
comes not, the court may, in diſcretion, 
bind him over till next ſeſſions. 

But if no time to appear be mentioned, 4 New Abr. 
they may diſcharge it at diſcretion. 695. 

It is the practice of the quarter ſeſſions 12 Mod. 251. 
co continue the recognizance from ſeſſions B. Os 
W to ſeſſions; King's Bench for twelve months: 10. 
and if no indictment be then found, to diſ- 
charge it; ſo in Chancery: but contra Dalton; 2 Will. 20g 
If no time be ſpecified, it is for the party's 
life, and neither king, juſtice, or party can 
releaſe it. | 

The king cannot releaſe a recognizance 2 Haw. 129, 
before it is broken, becauſe the ſubject hath 
an intereſt therein ; but after forfeiture, he 
alone may releaſe it, and pardon the for- 
feiture. 
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Stra. 8 35- 


Lamb. 113. 
Bro. P.pl.17. 
1 Haw. 129. 


4 New Abr. 


694. 
Sav. 53. 


1 Lev. 235. 
1 Haw. 129. 
Palt, C. 118. 


Bro. P. 17. 
Lamb. 111. 


11 Mod.109g. 
1 Haw. 129. 


Bro. P.pl 15. 
1 Haw. 129. 
3 Burn, 14. 
Blackerby 
341. 


P. II. RxcoO Ae of Pract diſcharged. 


Mandamus was granted to three juſtices 
of peace, in Brecon, to take ſecurity on arti- 
cles of the peace exhibited againſt defendant 
in B. R. and an affidayit was produced of 
his being ſeventy years of age, and unable 
to travel; and cited Seymaur's caſe. Mich, 
6 Ann. And in Trin. following, on affidavit 
of having kept the peace and being unable 
to come up, recognizance was diſcharged. 

If one of the ſureties die, the party ſhall 
not be obliged to find a new ſurety ; for 
the executors and adminiſtrators of the de- 
ceaſed are bound by the recognizance. 

If the party bound die himſelf, the ſure- 
ties, upon ſhewing this, may be diſcharged 
from their recognizance. 

If the party craving the ſurety die, the 
recognizance may be diſcharged ; and de- 
fendant, if in cuſtody for want of. ſuretics, 
may be delivered. 

The party praying the ſecurity, cannot by 
a releaſe, diſcharge the recognizance ; for it 
1s to the King, and he alone can diſcharge 
it. The court cannot diſcharge it, before 
the condition be performed, but a relcaſe 
may induce the court to do it. 

A recognizance is diſcharged by the de- 
mile of the King: for the words are, © wo. 
keep cur peace,” and therefore it is not his 
peace who ſucceeds; and Blackerby only 
| I 1 = + eee 


. ads, contrary to the above ſubſequent au- 
Ws: horitics, that the death of recognizor or re- 
ognisee diſcharges the recognizance, if not 
Eforfeited before. 

W By this ſtatute no writs of Superſedeas to 
Wiiſcharge a recognizance for the peace, ſhall 
be granted out of Chancery or King's Bench, 
pvut upon motion in open court, and on ſuch 
ſufficient ſecurities as ſhall appear to the 
court, on oath, to be aſſeſſed in the ſubſidy- 
book at 5 /. lands, and 101. goods; and un- 
ess it ſhall firſt appear to the court that the 
proceſs of the peace or good behaviour, is 
proſecuted againſt him deſiring ſuch /uper- 
W/edeas, bond fide, by ſome party grieved in 
that court, out of which the /#per/edeas is 
deſired to be awarded. 


Ws: c 7. II. Of Sureties for Good Behaviour. 


„As much of this preſent ſection is ne- 
ceſſarily involved in the former, it will 


as the principal matters muſt be re- 
ferred to the former in all the fimilar 
caſes wherein they apply. 


1. A man may be compelled to find 
. ſureties for good behaviour, and for the 
peace, at once; and yet the former of theſe 
E doth include the latter, and he that is 


Words 


SuzzTy. for good Brnavious, P. II. 


render the following ſubject more brief, 


. bound to the one, is therefore bound to the 


249. 


21 Ja. c. K. 


4 Burn, 238. 
Dalt. c, 122, 


7 A444" 
— — * _— 4 
—— 3 © 
_ * 


n 
- 


4 a=. -<+ -* 


4 


— — 

22 1 * 7 * : 1 * by 
98 2 1 ge * Wed * 
- — I — a oY | 


250 


2 Roll Rep. 


1 Vent. 16. 


March 11. 
pl. 30. 


Latch. 5. 


Sty. 18, 


Comb. 40. 


P. IT. Surry for good Brenaviork 


Words which amount to a breach of the 
good behaviour, ought to be ſuch as tend 
to the breach of the peace; elſe, it is not x 


breach of the good behaviour. 


In general, it ſeems that words which 
directly tend to a breach of the peace, ; 
if one man challenge another, are copnizahle 
before juſtices of peace, for which the part 
may be bound to the good behaviour, and 
even indicted, 

Words diſreſpectful of the juſtices, as that 
they do not underſtand the ſtatutes, Sc. att 
not indictable, but are good grounds for 
binding the party to good behaviour. 


A woman was bound to the good behayi- 
our for ſuborning witneſſes. 


An attorney was indicted for a common 
Barretor, but acquitted ; but he was bound 
to the good behaviour, for threatning the 
witneſſes, and being a perſon of indifferent 
character. 

A juſtice of peace cannot bind to the good 
behaviour «pon a general information, or com- 
mit to priſon for refuſing to find ſureties on 
ſuch information. 

Although a perſon be found not guilty of 
the matter laid in the indictment, he may 
yet be bound to good behaviour, Likewiſe, 


Such 


SurETY for good BrnaviourR, P. II. 
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Such as practiſe to poiſon another; and 4 Burn, 247. 


for poiſoning their food, by mingling ratſbane 
with corn given to fowl, whereof they died: 


Alſo, for beating, aſſaulting, or threat- 1 Haw. 195. 


ning a perſon in preſence of the juſtices, 
or ſo that he could not attend the court. 


It is a diſcretionary power veſted in the 4 Burn, 251. 


3 juſtices, yet they muſt remember that it is 
a legal diſcretion, in which, in favour of li- 
berty, great tenderneſs 1s to be uſed ; which 
is, as Lord Coke ſays, a knowledge to diſ- 
cern between truth and falſehood, right 
and wrong, ſhadows and ſubſtance, equity 
and colourable gloſſes and pretences ; and 
not to do according to our wills and private 
affections; and ſuch diſcretion is to be li- 
mited and bounded with the rules of rea- 
bon, law, and juſtice ! 
Ihe form of che condition of this re- 
cognizance is the ſame, as that already 
ſtated for ſurety of the peace, adding only 
after the clauſe forthe offender's appearance ; 
Land that in the mean time he be of good 
behaviour, and do keep the peace of our 
laid Sovereign Lord the King towards, Sc. 
And Mr. Dalton adds, that the recogniz- 


| 7 ance runneth, de terris et tenementis, bonis et 
= catallts, &c. fieri & levari, &c. and yet the 


W King may be at his election to take exe- 
cution of the bodies of the recognizors, 
(as 


Crom. 124. 


5 Co. 100. 
10 Co. 140. 


Dalt. c. 176. 
P, 481. 


Ibid. p. 482. 
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252 P. II. Surety for good Brnavioux. 


(as well of the principal, as of his ſuretieß 
as of their lands and chattels, for the ſum 
in the recognizance contained. 

34 Ed. . c. 1. 2. And to take of all them that be not 
| of good fame, where they - ſhall be found 
ſufficient ſurety and mainprize of their god 
behaviour towards the King and his people.” 
4 Burn, 240. On this head Dr. Burn cites ſeyeral eminent 
Barl. 524. authorities, and remarks thereon, inter alia, 
13 H. y. 10. That from the difficulty of proving /uch ei] 
Fitz. a Fame, great caution is neceſſary in demand. 
Lamb. 115. Ing ſureties; and implies, that although a 
Fulton, 18. ſeeming diſcretion has been conſtructed in 
44 '*3 the magiſtrate, yet they are ſtill to be li 
1 Haw. 124,) mited, and bounded by the rules of reaſon, 
3 195 law, and juſtice. 


Crompt. 124, | 
125. 5 Co. 100. 10Cd..140. 


$&6W.&M. If a priſoner plead a pardon, he may be 
* remanded till he enter into recognizance 
with two ſureties for good behaviour for any 
Stra. 1203. time not exceeding ſeven years; and if he be 
an infant, then he is not to be bound, but 

mult find ſureties. 
4 Burn, 252. 3. This recognizance ſhall not only be 
1 Haw. 133. forfeited for ſuch actual breaches of the peace 
8 for which a recognizance of the peace may 
be forfeited ; but alſo for ſome others for 
which ſuch a recognizance cannot be for- 


feited ; as, for going armed with great num- 
: } 32 ien 


Svxery for good Binavioun, P. If. 


ders, to the tertor of the people, or ſpeak- 


ing words tending to ſedition; and alſo for 
all ſuch actual miſbehaviours which are in- 
tended to be prevented by ſuch a recognt- 


zance; but not for barely giving cauſe of 


BZ ſuſpicion of what perhaps mayer never Ausliy 
ö A happen. 10 (19 
ik man be bound in a recognizance to 
the King, upon condition to be of good be. 
haviour, he cannot be indicted for breach of 
2 good behaviour, by which he forfeits his re- 
# cognizance, without a /c7. fa ; for if a ſci. fa. 
had been brought, he might have pleaded 
W {ome matter in the diſcharge thereof. 
Words which do not threaten any hurt to 
W the perſon are no forfeiture of the recogni- 
Lance, though they may be rude and imper- 
tinent; to forfeit this recognizance an act 
muſt be done which imports ſome intention 
do do ſome violence to the perſon: As to 
fſay, I will meet thee: but it is no breach to 
W enter a cloſe, though it would be, to take 
any thing from the perſon vi er armis. 

It has been held, that a ceriorari to re- 
move a recognizance for good behaviour, or 


bor an appearance at the ſeſſions, will ſuper- 


ſede its obligation. 

| : But this would be inconvenient; and the 
BW contrary opinion ſeems ſupported by better 
authorities, 
3 | As 
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4 New. Abr. 


41 
4 Ink. 181. 


Roll. Abr. 


900, 


Cro, Car. 
498. 
3 Bulſt. 220. 
Cro. Ja. 412. 
Stil. 369. 
2 Blackerb. 
Ca. 180. 
See Moor, 
249. pl. 395. 
Cro. El. 86. 
pl. 7. 
2 Roll. N 


. 


Palm, 1 76. 


2 Blackerby 
182. 


2 Roll. Abr. 


492. 
Dalt. c. 75. 


Haw. P. C. 
Pt. 2. p. 294. 


254 


Dalt. c. 124. 
Lamb. 126. 


whether the recognizance may be releaſed 


becauſe it ſeems more popular than the 


P. II. Surety for good Benavioun, 


As to releaſing this ſecurity, Mr. Daltn 
expreſſes his doubt, by only reciting, that 


by any ſpecial perſon, ſome do doubt, 


ſurety of peace; yet he adds, that others do 
hold, that it may be releaſed, either by the 
Juſtice of the peace himſelf that took it, in 
diſcretion, or by the party on whoſe com- 
plaint it was granted, even as that for the 
peace may. Dr. Burn joins his own autho- 
rity to that of Hawkins under the article of 
ſurety of the peace; and they do declare, 
that as the recognizance is taken “ ro keep 
the peace towards the King and all his peo- 
ple, but particularly towards A. B. the party 
complaining,” a releaſe from ſuch party i 
ineffectual, although it may be a great in- 


ducement to the court to diſcharge the re- 
cognizance. 


APPEN. 


1 


APPENDIX. 


I. 


* 


Sem Facias againſt one of the Bair in Debt. 


* 


2 EORGE, &c. to the ſheriff of —, 
2 Greeting. Whereas James A. Gent. 
lately in our court before us at Weſtminſter, 
by bill without our writ, and by the judg- 

ment of the ſame court, recovered againſt 

1 Jobn C. Eſq; otherwiſe called, c. and Thomas 
E qq. otherwiſe called Sc. 8001. debt, and 
W alſo 635. for his damages, which he ſuſtained 


as well by reaſon of the detention of that 


debt, as for his coſts and charges by him 
about his ſuit in that behalf expended, 
= whereof the ſame John and Thomas are con- 
victed, as it appears to us on record: And 
although judgment thereof is given, execu- 


W aforeſaid remains yet to be made. And 
= whereas George W. of Sc. otherwiſe, to wit, 
in —— term, in the year of our 
reign, before us at Veſiminſter, perſonally 
8 came 
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Lilly's Ent, 
387, 657- 


Z tion nevertheleſs for the debt and damages 
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came and became pledge and bail for the 
ſaid Jobn, that if it ſhould happen that the 
ſaid John ſhould be convicted at the ſuit of 
the ſaid James in the plea aforeſaid, then the 
ſame bail granted, that as well the deb: 
aforeſaid, as all ſuch damages, coſts and 
charges, as ſhould be adjudged to the ſaid 
James in that behalf, ſhould be made of hi 
lands and chattels, and levied to the uſe ct 
him the ſaid James, if it ſhould happen that 
the ſaid John ſhould not pay the debt and 
thoſe damages, coſts and charges to the (aid 
James, or ſhould not ſurrender himſelf to 
our priſon, to the marſhal of the Marſbalſes, 
before us on that account, which ſaid debt 
and the damages, coſts and charges, are not 
paid to the ſaid James, nor hath the ſaid 
Jobn ſurrendered himſelf to our priſon, to 
the marſhal of the Marſbalſea aforeſaid, be- 
fore us, as by the ſuggeſtion of the fail 
Fames we have, in our court before us, un- 
derſtood ; Wherefore the ſaid James hath be- 
ſought us to grant him his proper remedy 
in this behalf. And we being willing that 
what is juſt in this behalf ſhould be done, 
command you that by good and lawful men 
of your bailiwick you give notice to the ſaid 
George, that he be before us at Weſtminſter 0 
w— —, to ſhew, if he hath or can ſay an) 
thing for himſelf, why the ſaid James ought 


not to have his execution againſt him for the 
debt 


APPENDIX, 

debt and the damages, coſts and charges 
aforeſaid, according to the force, form and 
effect of the recognizance aforeſaid, if he 


hall think fit. And further to do and re- 
ceive what our ſame court before us ſhall 


then and there conſider concerning him in. 


this behalf; and have there the names of 
thoſe by whom you ſhall give him notice, 
and this writ. Witneſs, Sc. 


II. 


run Factas in debt cgainſt both Bait ; 
\ in K. B. 


 Gobrge, Sc. To the ſheriff of ——\, 
greeting. We command you, that of the 
goods and chattels of R. F. and 7. V. the 
bail of A. B. in your bailiwick, you cauſe 
W to be made — . debt, which E. P. lately in 
our court before us at }/eftminfter, recovered 
W againſt the ſaid 4. B. and alſo —5, coſts, 
which to the ſame E. P. in the ſame court, 


were adjudged for his damages, which he 


ſuſtained as well by reaſon of the detention 
of that debt, as for his coſts and charges by 
him about his ſuit in that behalf expended, 
Ws whereof the ſame A. B. is convicted, as it 

F appears to us on record. And. whereon in 


S conſi- 


our ſame court before us at Weſiminſter, it is 
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See I. illy's 
Ent. 591. 


Lil. Ent. 5 88. 


Noe 


conſidered that the ſaid E. P. may have ex- 
ecution againſt the ſaid R. F. and F. V. for 
the debt and damages aforeſaid, according to 
the force, form and effect of a certain recog- 
nizance by them the ſaid R. F. and J. V. in 
our ſaid court before us, for the ſaid A. h. 
at the ſuit of the ſaid E. P. in the ſuit afore- 
ſaid, acknowledged (a), as it likewiſe ap- 
pears to us on record, and have that money 
before us at Weſtminſter on, &c. to be paid 
to the ſaid E. P. for his debt and damages 
aforeſaid, and have, Ce. 


III. 


(a) Fri. Fa. againſt the bail to warrant a 
ca. ſa. after a /ci. fa. differs only from this 
form in the following words to be inſerted 
in this place, © by the default of them the 
ſaid K. F. and J. V.““ 


: IV. 


FIE RI Facias againſt Bail, on ant 


cognizance removed out of a i by Certio- 


rari, after judgment affirmed in Error it 
K. B. 


Me command you, that of the goods 


and chattels of—— (defendant and bail, and 


addi- 


P'FPEND 1X. 


additions) the bail of (defendant) in 
your bailiwick, you cauſe to be made — J. 
and have that money before us on 
= whereſoever, Sc. and to be paid to Adam 
B. according to the form and effect of a cer- 
tain recognizance by them this ſaid (defend- 
ant and bail) to the ſaid Adam, for the ſaid 
# (defendant) upon our certain writ of error, in 
our court before — our chief juſtice of the 
bench, at his chambers, ſituate in Serjeant's 
= Im, in Chancery-lane, London, acknowledged, 
W as by the record thereof, which we lately for 
W certain reaſons, cauſed to be brought into 
our court before us at Weſtminſter, appears 
to us on record. And whereon in our 
= ſaid court before us at Veſtminſter aforeſaid, 
it is conſidered, that the ſaid Adam may 
have thereof his execution againſt the ſaid 
(defendant and bail) for the ſaid —/. by the 
default of them the ſaid (defendant and bail) 
as it appears to us on record, and have 
there this writ. Witneſs, Se. 


V. 


ment in a ſci fa. quare executionem non 
on error in K. B. 


FIERI Factias againſt BAIL, on a judg- 
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We command you, that of the lands Lil. Ent. 591. 
and chattels of Alexander HH. of, Sc. one of the 
S. 2 bail 


APPENDIX. 


bail of Colen C. being in your bailiwick, 
you cauſe to be made 240 J. and of the 
lands and chattels of James C. late of, Sgr. 
another of the bail of the ſaid Colen, being 

your bailiwick, you cauſe to be made 
285 and have that money before us on 
— whereſover we ſhall then be in Great Bri. 
tain, to be paid to Thomas L. Eſq ; according 
to the form and effect of the adjudication of 
execution on a certain recognizance by them 
the ſaid A. H. and F.C. to the ſaid Thomas I. 
for the ſaid C. in our court, before — and 
his companions, our juſtices of the bench at 
Weſtminſter, acknowledged, as by the record 
and proceedings of the ſaid adjudication of 
execution thereof, which we lately, for cer- 
rain reaſons cauſed to be brought into our 
court before us, appears to us on record; 
and whereof in our ſame court before us at 
Weſtminſter, it is conſidered that the {aid 
Themas IL. may have thereof his execution 
againſt the ſaid A. and J. for the ſaid ſeveral 
fums of 2401. and 240 J. in form afore- 
faid, reſpectively acknowledged to be re- 
ſpeCtively levied on their lands and chattels, 
by the default of them the ſaid A. and F. as 
it appears likewife to us on record, and have 
there this writ, Witneſs, Sc. 


VI. 


APPENDIX. 3s; 


VI. 


* 


FERI FaACias on a judgment on a re- 
cognizance of BA II, in C. B. after an af- 
firmance thereof in K. B. 


Greeting, We command you, that of the f, 
lands and chattels of V. T. of, Sc. being 581 
in your bailiwick, you cauſe to be made 
100). And of the lands and chattels of 
J. B. of, Sc. in your bailiwick, you cauſe 
to be made 100 1. to be paid to A. F. ac- 
cording to the form and effect of the ad- 
W judication of execution, on a certain re- 
cognizance by them the ſaid V. T. and 
J. B. to the ſaid A. F. in our court, be— 
fore — and his companions, our juſtices 
of the bench at Weſtminſter, acknowledged, 
as by the record and proceedings of the ad- 
judication of execution thereon, which into 
our court before us at HY/etminſeer, we lately, 
for certain cauſes of error in the ſame to be 
corrected, cauſed to be brought, appears to 
us on record, and which in our fame court 
before us, being in all things affirmed, now 
remaining, appears likewiſe to us onrecord ; 
and alſo, 12 J. which to the ſame A. F. in our 
lame court, according to the form of the 
ſtatute * in ſuch caſe made and provided, 


Ren. 7. e. ic. 
' were 


Lil. Ent.644. 


AND. 


were adjudged for his coſts and charges 
which he had ſuſtained by reaſon of the de. 
lay of execution of the judgment aforeſaid, 
on pretence of the. proſecution of our (ail 
writ of error by the ſaid V. T, and J. B. of, 
and upon the premiſſes aforeſaid proſecuted, 
whereof the ſaid W. T. and J. B. are con. 
victed, as it likewiſe appears to us on re- 
cord, and have that money before us on — 
whereſoever we ſhall then be in England, to 


be paid to the ſaid A. F. for his debt, da- 


mages, coſts, and charges aforeſaid; and 
have there this writ. Witneſs, Sc. 


VII. 


SciRE FaCIas, againſt BAIL on à recognizant: 
on a writ of error in the Exchequer chan 
per: in Caſe. 


Greeting. Whereas F. T. of, &. 
and J. V. of, &c. on the —— day of My, 
in term, in the year of out 
reign, came into our court before us at 


Weſtminſter in their proper perſons, and ac- 


cording to the form of the ſtatute to prevent 
unneceſſary delays of execution thereof made 
and provided, acknowledged they owed, and 
each of them for himſelf acknowledged ic 


| owed to I. T. Gent. 2027. of lawful, &. 


oy 
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to be paid to the ſaid H. his executors or 
aſſigns; and unleſs they did the ſame, E. 
and F. granted, and each of them for him- 
ſelf granted, the ſaid 2027. to be made on 
their and each of their lands and chattels, 
and levied to the uſe of him the faid Z. on 
the condition following : That whereas the 
ſaid H. T. lately in our court before us at 
Weſtminſter, by bill, without our writ, and 
by the judgment of the fame court, had re- 
covered againſt F. 7. Gent. 1011. for his 
damages which he had ſuſtained, as well by 
reaſon of a certain treſpaſs on the caſe to the 
ſaid H. by the ſaid F. 7. done as for his coſts 
and charges by him about his ſuit in that 
behalf expended, whereof the ſaid J. 7. is 
convicted, as in our ſaid court before us ap- 
pears on record. And whereas the ſaid J. J. 
had proſecuted our writ of error upon the 
judgment aforeſaid, returnable before our 


juſtices of the common bench and the barons 


of our Exchequer of the degree of the coif in 
our Exchequer chamber on, Sc. If there- 
fore the ſaid J. J. ſhould proſecute the ſaid 
writ of error with effeft, and if the judg- 
ment aforeſaid ſhould be affirmed againſt 
the ſaid 7. J. then if the ſame J. 7. ſhould 
ſatisfy and pay to the ſaid H. T. the damages 
aforeſaid, and alſo all ſuch coſts and dama- 


S 4 by 


ges as ſhould be adjudged to the ſaid H. T. 
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by reaſon of the delay of his execution upol 
the judgment aforeſaid, on the pretence gf 
the proſecution of the ſaid writ of error, then 
that recognizance ſhould be void and gf 
none effect, or elſe ſhould remain in its ful 
ſtrength and effect, as by the record thereof 
in our ſaid court before us at Nefminſter re. 
maining manifeſtly appears. And whereas 
alſo the judgment aforeſaid, afterwards, ty 
wit, in term laſt paſt, in our Zxche- 
quer chamber aforeſaid before the juſtices 
and barons aforeſaid was duly affirmed, and 
1. to the ſame H. T. in our ſame Excheguer 
before the juſtices and barons aforeſaid, ac- 
cording to the form of the ſtatute thereof 
made and provided, were adjudged for his 
damages, colts and charges, which he had, 
by reaſon of the delay of his execution of 
the judgment aforeſaid, on the pretence of 
the proſecution of the ſaid writ of error, as 
by the record and proceedings thereof by 
the ſaid juſtices and barons, according to 
the form of the ſtatute aforeſaid from our 
faid Exchequer chamber into our ſaid court 
before us at Weſtminfter, remitted, and in 
our ſame court before us remaining, mani- 
feſtly. appears. And the ſaid F. J. hath 
neither paid nor ſatisfied to the ſaid I. T. 
either the damages aforeſaid by him the ſaid 
H., 7. in our ſaid court before us in form 
. afoye- 


* 


A PPEND IX. %.. 
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W -forcſaid recovered, nor the ſaid — J. to the 9 
Same H. T. in our ſaid Excheguer chamber "4 
WW. form aforeſaid adjudged, as we have by q j 
W the ſuggeſtion of the ſaid H. in our court "Nl 
before us underſtood. Wherefore the ſame M 
H. hath beſought us to grant him his pro- 1 iz 


per remedy in this behalf; and we in this 
behalf, being willing that what is juſt ſhould 
ve done, command you, that by good and 
Elawful men of your bailiwick, you give 
WT notice to the ſaid E. T. and J. V. that they 
be before us at Weſtminſter on — to ſhew, 
if they have or can ſay any thing for them- 
ſelves, why the ſaid 202 J. by them in form 

W aforeſaid acknowledged, ought not to be 

W made of their lands and chattels, and levied 

| ; to the uſe of the ſaid H. T. according to the 
WE force, form and effect of the recognizance all 
F -forclaid, if they ſhall think fit, and further id 

0 do and receive, Sc. (as in No. 1.) | 


1 VIII. 
3 PLEA to a Sci. fa. againſt Bai, that be is not 9 
the ſame perſon. 1 
Garlick and Gant les. 74 
John Garlick, who is now, on the writ of Lil. Ent. 398. L- A 


5 facias aforeſaid, ſummoned, in his pro- % 
ww perſon, comes and ſays, that he upon the 4 
1 Writ aforeſaid is ſummoned to ſhew cauſe i 
q accord- 


Lil.Ent.393. 


APPENDIX. 
according to the command of the writ aſore. 
ſaid, and ſays, that the ſaid Roger Gantly, 
ought not to have execution againſt him fo 
the debt, damages, coſts, and charges afore. 
ſaid, becauſe he ſays, that a certain other 7% 
came into the ſame court here, before chic 
juſtice of the Lord the King aſſigned to hol 
pleas before the King himſelf, at his man. 
ſion-houſe, ſituate — and become one 9 
the ſurety and bail for the ſaid Thong 
Garlick, in the plea aforeſaid, at the ſuit of 
the ſaid Roger Gantlet, in manner and forn 
as by the writ aforeſaid is above ſuppoſed; 
without that, that the ſame John now appear 
ing is the ſame perſon who came into the ſam: 
court here, before the chief juſtice 
aforeſaid, and became pne of the ſurety, and 
bail for the ſaid T. G. in the plea aforeſaid, 
at the ſuit of the ſaid R. G. as by the writd 
ſci. fa. aforeſaid, is above ſuppoſed, ani 
this the ſame John G. now appearing, | 
ready to verify, wherefore he prays jug 
ment, &c. 


IX. 


Plea of a poyment of the debt. 


Short and anther, and Beethanm. 


And the faid Peter and Samuel, in the! 
proper perſons come and ſay, that the ſald 
| I 752 


* 
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William ought not to have his execution 
againſt them, the ſaid P. and S. for the da- 
mages aforeſaid, becauſe they ſay, that they, 
after the recovery of the judgment afore- 
ſaid, in the writ of /ci. fa. aforeſaid, above- 
mentioned, and before the iſſuing of the 
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ſaid writ of /cire facias, to wit, on the — 
day of- in the — year of the reign of the FH 

WE. faid Lord the now King, paid to the ſaid 3 
8 //illiem the ſaid —7. in ſatisfaction and dil- Pl 


charge of the judgment aforeſaid, to wit, 

at — in the county aforeſaid, which ſaid | 

— J. the ſaid V. then and there received, 1 
and accepted in full ſatisfaction and diſ- | 
charge of the judgment aforeſaid ; and this 
they are ready to verify; wherefore they 

pray judgment, if the ſaid V. ought to have or 

his execution againſt them for the damages F 

aforeſaid, Sc, ; 


X | 1 
= The entry of the judgment on the recoguizance 1 


againſt the Bail. 


PLEAS inrolled at Weſtminſter, Before 3 1 
— and his companions, juſtices of the Lord 4 
be King, of the bench of — Term, in the = 

— year of the reign — &c. Roll. 1 


Miaaleſex . The ſheriff of Middleſex Lil. Ent 380. 
was commanded, whereas 4. H. late of — | 
and 


268 


The condi- 
tion. 


Judgment 
againſt the 
principal. 


AP PEN DIX. 


and J. C. late of — late in the court of the 
Lord — late King of Great Britain, be, 
the late King himſelf at Ye eftminfter, to wit 
in — Term, in the— year of the reign of the 


ſaid Lord the King, before —— and hi; 


companions juſtices of the ſaid Lord the 


King, of the bench here at Meſtminſir, 


acknowledged, and each of them acknoy. 
ledged they owed to 7. L. the ſum af 
240 J. which ſaid ſum of 2407. the ſane 
A. and F. for themſelves and their heir, 
agreed and granted, and each of them for 
himſelf and his heirs, did agree and grant, 
ſhould be raiſed and levied out of their and 
each of their lands and chattels, to the uſe 
and behoof of the ſame T. L. on this con- 
dition, That if it ſhould happen that judg- 
ment ſhould be given for the ſaid 7. I. 
againſt C. C. late of, Sc. in a certain plc: 
of debt on a demand of 1201. by the fail 
T. L. againſt the ſaid C. in the ſame court 
here - proſecuted, then the ſame C. the ſaid 
debt of 120 J. and alſo all damages which 
to the ſaid T. L. by reaſon of the detention 
of that debt in the ſame court here ſhou!d 
be adjudged, ſhould ſatisfy, or his body in 
execution of that judgment, to the priſon 
of the Fleet ſhould render: and although 
the ſaid T. L. in Eafter Term, in the — 
year of the reign of our Sovereign Lord —- 
now King of Great Britain, &c. before the 

ſaid 


* 
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1 and his companions, juſtices of the 
did Lord the now King of the bench here, to 

it, at Yeftminſter aforeſaid, by the conſider- 
| ö ation of the ſame court, had recovered againſt 
W che ſaid C. as well the ſaid 120 J. as — J. which 


bo the ſame T. L. in the court of the ſame 


Lord the now King were adjudged for his da- 


3 mages which he had by reaſon of the deten- 
on of that debt, whereof he is convicted, as 
\ by the ſame record and proceedings thereof 
W in the ſame court of the ſaid Lord the now 
King remaining manifeſtly appears: neverthe- 
les, the ſaid C. the debt and damages afore- 
3 ſaid to the ſaid T. L. hath not ſatisfied, nor 
his body in execution of ſuch judgment to 
the ſaid priſon, of the Fleet hath not render- 
ed as by the ſuggeſtion of the ſaid T. L. the 
ſaid Lord the King had underſtood: And 
| becauſe; &c. that by good, Sc. he ſhould 
give notice to the ſaid A. and J. that they 


| ſhould be before the ſaid juſtices of the ſaid 
Lord the King at Weſtminſter, on — to 
ſhew if, Sc. to wit, to the ſaid A. why the 
| faid 240 J. by him in form aforeſaid acknow- 
ledged, out of his lands and chattels ought 
not to be raiſed; and to the ſaid F. why 


: 4 | „ 1 
r R SRC doe eats ans ä ä 
* cc ö 


a, 
9 


behoof of the ſame 7. L. levied according 
3 


the ſaid 240 J. by him in form aforeſaid ac- 
| knowledged out of his lands and chattels 
ought not to be raiſed, and to the uſe and 
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Nibil return- 


Secondſci fa. 


Nibil return- 


Judgment by 


AF PEND IX. 


to the form of the recognizance aforeſaid, if 
Sc. and now here at this day, to wit, the 
ſaid — comes the ſaid T. L. by A. B. his at. 
torney, and hach offered himſelf on the 
fourth day againſt the ſaid A. and J. in the 
plea aforeſaid ; and they being ſolemnly 
called have not come; and the ſheriff, to vit 
C. T. Eſq; and S. S. Eſq; now returns, that 
they have nothing, nor hath either of them 
any thing, Sc. neither are they found, nor i 
either of them found, Sc.; therefore as be- 
fore the ſheriff is commanded that by good, 
Sc. he give notice to the ſaid A. and) 
that they be here on to ſhew in form 
aforeſaid, Sc. on which day here comes 2 
well the ſaid 7. L. by his attorney aforeſaid, 
as the ſaid 4. and F. by P. 9. their attor- 
ney, and the ſheriff, to wit, the ſaid C. J 
Eſq; and S. S. Eſq; as before, now return 
that they have nothing, nor hath either di 
them any thing, neither are they found, nor 
is either of them found, &c. And upon this 
the ſaid T. L. prays execution againſt the 
ſaid A. for the ſaid 240 J. by him in fon 
aforeſaid acknowledged, and againſt the fail 
J. for the ſaid 240 J. by him in form ator: 
ſaid acknowledged according to the forn 
of the recognizance aforeſaid, to be ad- 
judged to him, &c. 


And the ſaid 4. and J. by their attoref Be 
aforeſaid, come and defend the force and bk 
injury when, Sc. and ſay nothing in bar 


preclulion 
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ecluſion of the execution aforeſaid, where- 
Wy the ſame Thomas remains againſt the ſaid 

and 7. therein undefended : Therefore 
W. ;. conſidered that the ſaid T. have execu- 

Won againſt the ſaid A. and 7. of the ſaid 
BE. cral ſums of 240 J. of their and each of 
eir lands and chattels, reſpectively to be 
Lied according to the form and effect ef 
Wc recognizance aforeſaid. 


XI. 


bond from the defendant to indemnify the 
. bail. 


& Whereas the above- named H. B. at the MY. prece- 
ccial inſtance and requeſt of the above ni. 
unden D. L. together with him the ſaid 
WD. L. and one S. S. did, on the day of the 
re of the above written obligation, become 
ui for one J. M. in a certain action 
Wrought againſt him in the court of King's 
och at Weſtminſter, by P. C. gent. for 
Wiaulting, taking, and detaining of Martha 
We wife of the ſaid P. C. to his damage of 
eo. and alſo, for one R. L. for an ac- 
on brought againſt him in the ſame court, 
the ſaid P. C. in the like action: and 
e faid 77. B. did, together with the ſaid D. 
. and the ſaid S. S. enter into two ſeveral. 
oognizances, before - one of his Majeſty's 
WP Fices of the ſaid court of King's Bench, 
7: | wit! 
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with conditions, that if they the ſaid J. . 


and K. L. reſpectively ſhould be condemns 


in the ſaid ſeveral ſuits, they ſhould reſy,.. 
tively pay the condemnation monics, 9 
render their bodies to the priſon of the my. 
ſhal of the Marſbalſea, or that they the (zi 
bail would do the fame for them, or to ſon: 
ſuch or the like purport or effect, as by thy 
ſaid ſeveral recognizances now remaining oj 
record in the ſame court appears. Now the 
condition of the above-written obligation i 
ſuch, that if the ſaid D. L. his heirs cxccy- 
tors, adminiſtrators, or aſſigns, or any of them, 
do and ſhall from time to time, and ar al 
times hereafter, ſave harmleſs and keep 1n- 
demnified him the ſaid H. B. his heirs, exccu. 
tors, adminiſtrators and aſſigns, and every of 
them, and his and their goods and chattels 

lands and tenements, of, from and againſt al 
actions, ſuits, coſts, charges, ares, loites 
hindrances, executions, expences and dcmands 
whatſoever, which he or they, or any or cithe! 
of them, ſhall or may ſuſtain, or be put nta, 
for, or by reaſon or means of his the 12d . 
B's. becoming and being bail for the {aid 7. 
and R. L. or either of them, as aforeſaid, 0 
for, or by reaſon or means of his earring 
into the ſaid recognizances, or either of 
them as aforcſaid, then, Ee. 
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ara when S 4 | 
in Error when it iſſues, and when 


ſtaid 110 
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111 
N Gerad on error in parliament 111 
E Pleading payment 112 
—— releaſe—injunction 113 
3 In appeal, on ca. utlag. 132 
ind pledges in replevin 139 
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Againſt one bail in_debt App. 1 To wrong priſon 57 
ce, in error When effectual ibid - 


in Exchequer Chamber II. g hen after proceſs on recogni- 


Zance 58, 73 
tore ſecond /e7, fa. 69, 82 
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Not before perfecting 71 
When more defendants than one 
70 
After judgment 71,77 
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Not after a dilatory plea by bail 87 
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I8 Pivileged 6 If bail- piece loſt — 25 

SHERIF F It muſt be diſcharged 73 
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6 How far liable, &c. 27 | If aihil returned on ca. /a. 77 
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2 To diſcharge defendant thereon 28 | Under an extent 121 
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Diſcharges bail 204 
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See Recognizance. 


| Each liable for the whole ſum 
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Bt ({cveral defendants and ſome 
| : only find ſureties 


210 


D PART. 
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F Page 230 Zzance Page 212 
WE When taken or not 172, 200 | May be brought before the recog- 
| L Improper granting it 189 nizance expires 212 
Vader commitment 232 Of certifying. ; 213 
bel aying or refuſing it 193 To remove recognizance 253 
Exceſſve | 195, 196 
Inſufficient 195 CHALLENGE, 
2 P 195, 196 A breach of the peace, &c. 192, 
© How bailable 197 


250 


CHANCERY. 


Power to bail on ha. cor. 187, 
224, 225 


COMMITMENT 


By King or privy council 167, 


| 182 
From Chancery 187 
Muſt not be general 222 
Of a member of parliament for 

breach of privilege 223 
By the parliament 183 
How it diſcharges bail 245 


COMMON PLEAS. 


Power to bail in ha. cor. 187, 


CONSPIRACY, 
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Defective 225 
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His power to bail 151 

| His 


224 


Or malicious proſecution 168 
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His . may be examined 
on a motion to bail 
c COSTS 


On recognizances 203, 205, 206, 
211 


CUSTOM DUTIES. 
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Not paid 169 
5 th 
DANGEROUS HURT 


When, bailable, &c. , 153, 167 
175, 192 
n 
of proſecution. | Sec Profecution. 
De cdio of alia 158 
Origin of 213 
DISTEMPE R 
In priſon + 186 
Sce Sickneſs. | 
DISTRESS. 
Conboalaett of effects, &c. 170 
DUEL 
5 186 


Breach of peace 
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| Power to bail on ha. cor. 


Bound over 


.FINE 
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ERROR 


After e de not without th, 
King's leave 156, 18 


Lies on an end to remand, &e, 
| 166 


EVIDENCE 
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EXCHEQUER 


13% 
224 


De excom. capiendo 186, 1% 


EXECUTION 


F or a ſine, Bail refuſed 210 


EXTENT 


FAMINE 150 


FELONY. 


by 
Te 


Suſpicion of 
Not bailable before plca 


Requires four ſurities on #4. ©: 
| 21 


154, 


179, 180 


Convicted of 
If improperly bailed 


191 


I 54, 170 
FORCIBLE DETAINER 0 
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4 Page 
W FORGERY | 168 
Of Exchequer bills 225 


G. 
GRAND JURY. 


. FE: . . . | 
Their evidence not to be examined 
on a motion for Bail 228 


' H. 
W:4BEAS CORPUS ACT 


3 What, hiſtory of 215 
KRecited 216 


HABEAS CORPUS 


' JUSTICES 
| 24 Page 
Their power 172, 174 
Their diſcretion 172 
Are to certify 172, 173 
| Wherein they cannot bail 173 
Of bindingover evidence ibid. 


Of one or tauo juſtices, their power 


174. & ſeg. 177 
Whether their power is conkned to 


offences in England 178, 226 
Power in taking ſureties 178, 235 
Of improper bailing 190 
Of reward for deliverance 194 

Taking inſufficient Bail 195 


Of gaol delzwery, their power 179 
As to ſureties of good behaviour 
250 


K. 
KING 


What recognizance he cannot par- 


of proceeding thereon 222 
Prayer to be tried 223, 232 
BS HOMICIDE 166, 179 
* HOMINE REPLEGLANDO, 
WE Origin of | 213 
| uur and CRY 169 
I. 
= IMPRISONMENT 
WSU nlawful 244 
INFORMATION 
Not quaſhed by conſent 206 


B Depoſitions of, if the court can look 
into them on motion to bail 


227 


don or diſcharge 206 

| KING'S BENCH 
Power to Bail 179 
On ha. cor, 223, 221 


General diſcretion except when 182 
In commitments by the King Privy 
Council, ov either Houſe of Par- 
liament in high treaſon 184 


See COMMITMENT. 
Power over commitments by inferi- 


or juriſdictions 187 
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LIBEL. 
Page 
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181, 184, 225 


Bail therein after outlawry 
On ha. cor. 


M. 
MAINOUR, 
Taken with, of Bail therein 165 
MAINPRIZE, 


Writ of, its origin 213 


MANSLAUGHTER 


Bailable or not 15 1, 168,179 
| 180, 226, 228, 244 

=—— though appeal depending 
161 


MARRYING 


Another feloniouſly 226, 230 


MAYHEM, 


Bail therein 20,154 
MISADVENTURE 170 


MISDEMEANOURS | 


Bailable I29,152 
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Of treaſon 


MITTIMUS 
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Peg 
Acquittal or pardon 170 
Of Bail therein 


I $6, 227, 229 


N. 
NOLLE PROSEQUI 
Is no diſcharge of the recognizance 


200 
When otherwiſe 202 
O. 
OFFENCES 
Manifeſt, what 175 
Bailable | 150 
Not bailable 164, 16; 
Dubious 165, 174 
OFFENDER 


Impriſoned at the King's will 169 
Muſt find his own ſureties 193 


 OUTLAW 
Not bailable why 165 
On pleading miſnomer 165 
Receiving an outlaw 166 

OUTLAWRY 
Proceſs of, ſtaid 177 


| OWLER & SMUGGLER 233 


PETITION of RIGHT 214, 


230 
| PICKING POCKETS. 

521 thereon watt 42 

N PLAYERS 

ML olicenſed 170 
PLEA, 

| BA falſe, Bail denied 231 
POWER 


* the magiſtrates, Juſtices, King's 


Exchequer, in regard to Bail.— 
Lee under all theſe ſeveral heads 
f Bailing, whence it aroſe. 176 


WPREMUNIRE, 168, 175 
r PRINCIPALS 

EBuſpetted ** 153 

| murder 166 

r their joining in the recogni- 

Lance 197, 202 

A f contumacy 203 


P. 
PARLIAMENT. 
3 . Page 
rover to bail 188 | 
PETITION 
5 On an eſtreat 205 


BE Bench, Common Pleas, Chancery, 


When eſtreated 
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| Page 

Remain liable though the Bail 
pay the ſum in their recogni- 
zance, why 204 


Cannot be diſcharged by conſent 


205 
PRISONER 


Admitted to Bail while his caſe is 
under conſideration may be re- 
committed 230 


PROSECUTION, 


Delay of, for a year and day 155, 
157 

186, 233 

PROVER 


What 151 —Not bailable 151 
Of Bail on his accuſation ibid. 


For two terms 


PUNISHMENTS 
Corporal | 170 
R. 
RAE. 
Of Bail therein 154, 244 
RECOGNIZANCE 197 
To proſecute 198 
To appear 199 
When void 198, 199 
In felony 199 
By whom taken ibid. 


Is never given up but filed 200 
To anſwer 200, 202 
198, 201, 205 
Of body for body explained 201 
If default of appearance thereon 
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To remove an indictment 204 
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On crtiorari A 10 208 
If taken variant from ſtatute 209 
Rules to be given thereon 210 


If forfeited 210 
While matter under conſideration 
230 
Of farety for peace 236, 239 
How forfeited 243 
If default of appearance 244, 
246 
Appearance thereon muſt be re- 
; corded | 1bib. 
Removed ibid. 
Continued 247 
If can be releaſed ibid. 
Diſcharged by demiſe of the King, 
or death of the party 248 
Of good behaviour 251 
How forfeited 252 
Ifcan be releaſed 254 
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ROBBERY 166, 231, 244 
Suſpicion of 231 
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SOLDIERS. 
Perſons enliſting qualifying | 54 
SPY 
If bailable 157 
STAR-CHAMBER 214 
SUBORNING 
Witneſſes 250 


SUPERSEDEAS 


Of capras, or outlawry 177 
To diſcharge a recognizance 249 


SUPPLICAVIT 233 
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What 244 
For the Peace 235 
What the court cannot inquir* in- 

to 236 
Not granted for goods or effech 


237 


Nor for a variance, or to a perlon 

nonſane 242 
Granted for wife or child, or in cate 

of perſonal fear 237 
Threats 238, 240 
Muſt be found by the party 235 
All perſons have right to them ibid, 


Huſband, wife, infant 239 
Saperſeded 240 
| Aſſault 241 


For 


Page 

r an offence before the act of 
grace 241 
Where and how taken ibid. 
Finſuſicient 242 


bility exempted herefrom 7hid. 
hat is a forfeiture of the recog- 


nizance 243 
or bond broken ibid. 
ontinued—certified ibid. 
one of them die 248 
f good behaviour 249 
n pleading a pardon 163, 252 
hereon grounded 238 
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SURRENDER 
civil ation 1s no diſcharge 
to a criminal recognizance 203 


SUSPENSION 


SECONDPAR T. 


habeas corpus act 227 
s of 
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2 Quaker, if bailable 229 | 
1 N 


Pago 

THIEVES 
Openly defamed 174 
THEFT 192 


THREATS 338, 240, 244. 


TREASON 180, 184. 
HIGH TREASON 232 
TRESPASS 153 
W. 
WALES, 


Of habeas corpus and Bail for a per- 
ſon there 227 
Mandamus to take ſurety of the 
peace there 248 


WARRANT 


Muſt ſpecify the particular cauſe 
222, 223 
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Page 1, Line 2. of margin for ſ. 12. read 1 & 2 


7. 
8. 
10. 


5. for privilege read leave 
25. read offender 
12. dele heirs 

3. for entred read filed 
12. of margin, read Sid. 295. 


laſt line, dele -ing and given read giving 


10. dele by 
25 read that 
4 read bail-piece 
g of margin, 6 Mod. 
2. put the comma after cuſtody 
laſt line read non-proſs 
2d line from bottom read ſurrender 


13. of margin read 3 Bulſt. 
dele all firſt line 


22, read 3 ja. 

5. of margin read 2501 

18, for plaintiff read defendant 
19. for defendant read bankrupt 


4 of margin put 40 Ed. &c. after Aſſ. 44 


18 of margin read 13 Ja. 1. 
7. of margin read 1 Burn 155 
2. of margin read Blackerby 
6. of margin 246. 

8. of margin 106 

10, of margin Glanv. 1. 14. 

10. of margin Abr. 

14. of margin 336. 

laſt line of margin Skin. 

10. of margin dele ſecond 3. 

22. put the comma after jail 
2. of margin read 160. 

4. of margin read Lat. 
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